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Appear ances: Nancy F. Koppel man, Esq., O fice of the Solicitor,
U.S. Departnent of Labor, Phil adel phia,
Pennsyl vani a, for Petitioner;
WIlliamP. Getty, Esq., Meyer, Unkovic & Scott,
Pittsburgh, Pennsylvania, for Respondent Anbrosia
Coal & Construction Conpany;
Frank G Verterano, Esq., Verterano & Manolis, New
Castl e, Pennsylvania, for Respondent Wayne R.
St een.

Bef or e: Judge Fauver

These consol i dated cases were brought under O 105(d) and
110(c) of the Federal Mne Safety and Health Act of 1977, 30
U.S.C. 0801 et seq, for civil penalties for alleged violations
of a safety standard.

Havi ng consi dered the hearing evidence, the judge's view of
the mne, and the record as a whole, | find that a preponderance
of the substantial, reliable and probative evidence establishes
the foll owi ng Findings of Fact and further findings in the
Di scussi on bel ow.
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FI NDI NGS OF FACT

1. The Anbrosia Tipple, owned and operated by Respondent
Anbr osi a Coal & Construction Conpany, produces about 58,000 tons
of coal a year for sale or use in interstate conmerce

2. WlliamCarr, a mner, operated a Caterpillar 966-C
Hi ghlift, Serial Nunber 76J 1007, on June 3, 1992, at the
Anbrosia Tipple. About 11:10 a.m MSHA | nspector David Wakl and
and MSHA | nspector Trainee Charles J. Thomas arrived at the
tipple to conduct a health and safety inspection

3. As they drove up to the property, Inspector Trainee
Thomas saw the highlift |oading a coal truck in the area behind
the stacker belt, and observed that the operator was having
difficulty bringing it to a stop.

4. The inspectors first went to the scale house to identify
t hemsel ves, explain the purpose of the inspection, and detern ne
who was in charge and who woul d be the company representative to
acconpany them There they net Respondent Steen, who identified
hi meel f as the foreman and acconpanied them on their inspection

5. After leaving the scale house, |Inspector Trai nee Thonas
asked | nspector Wakland if he could go over and inspect the 966C
highlift. Inspector Wakland agreed and directed Thomas to
notify himif he observed any probl ens.

6. Thonmas approached WIlliam Carr while he was | oadi ng
coal, and asked hi m about the condition of the brakes. Carr told
hi mthat the brakes were "bad" and had been that way for severa
weeks. Thomas then asked Carr to position the highlift on an
incline ranmp in front of the crusher. The ranp has a 30 to 40
degree incline.

7. \When Thomas asked Carr to engage the parking brake, he
observed that the highlift rolled down the incline ranp. He then
asked Carr to reposition the highlift on the incline ranp and
apply the foot brake. Thomas observed that the foot brake would
not hold the vehicle, and the highlift rolled down the incline.

8. Thomas then called to | nspector Wakl and, who cane over
to the machi ne. Wakl and asked Carr if he had any brakes on the
highlift and Carr responded that there were no brakes and there
had not been any for several weeks.

9. Inspector Wakl and asked Carr to try the brakes on
fairly I evel ground. When he asked Carr to raise the bucket of
the highlift and to apply the foot brake, he observed that the
highlift drifted backwards. When he asked Carr to raise the
bucket and to apply the parking brake, he observed that the
highlift still drifted backwards.
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10. After this denonstration, Inspector Wakland interviewed
Carr in the presence of Respondent Steen. Carr stated that the
highlift had no brakes, it had been that way for several weeks,
he had notified his foreman, Steen, about it, and had noted bad
brakes in his maintenance log. When Carr stated that he had
notified Steen about the bad brakes, Wakl and asked Steen why he
did not have the brakes fixed. Steen stated that he had call ed
t he mai ntenance shop to try to get a nechanic to fix them but
"it's like pulling teeth to get things fixed around here."
Tr. 37, 38. | do not credit Steen's statenment that he had called
t he mai ntenance shop when Carr informed himthe brakes were bad.

11. Inspector Wakl and continued his inspection of the
highlift and observed that, in addition to unsafe brakes, the
vehicle had no seatbelt, there was an accumul ation of conbustible
fuel at the pivot point of the nmachine and notor conpartnent, and
the machi ne was not equipped with a fire extinguisher
I nspect or Weakl and then inforned Steen that the highlift was
unsafe to operate.

12. Inspector Weakland and | nspector Trainee Thomas went to
the scal e house around 12:30 p.m to | ook for the naintenance
| og, discuss the violations they had observed, refer to the
regul ations, and wite citations. Wen Wakl and was preparing
Citation No. 3700771, at issue in this case, Thomas showed him
the mai ntenance log for the highlift. The log, entitled "Daily
Work and Cost Record," contained daily entries noting "bad
brakes"™ on May 1, 4, 5, 6, 7, 8, 22, 26, 27, and 28, 1992. Sone
entries were initiated "B.C." (for Carr) and some were initialed
"WS." (for Steen), indicating they operated the highlift on
t hose dates.

13. After preparing the citations to be served on "Wayne
St een, Foreman," Wakl and and Thomas met Steen in the scal e house
for a closing conference.

14. Steen did not raise any objection to being identified as
the "Foreman” on the citations or being treated as foreman by the
i nspector and trainee.

15. During the inspection, Steen gave work instructions to
Carr to abate sone of the safety violations discovered in the
i nspecti on.

16. In two prior health and safety inspections of Anbrosia
Tipple, Steen identified hinself as the tipple foreman to MSHA
Surface M ne Inspector Thomas Sellers, acconpanied Sellers on the
i nspections, attended the closing conference, oversaw the
abatenment of conditions cited and accepted the citations issued
to "Wayne Steen, Tipple Foreman" wi thout objecting to the title.
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17. Steen was the certified mne exam ner for the Anbrosia
Ti ppl e. He conducted daily safety exami nations and entered
findings in the official MSHA record of exam nations. All of his
entries were signed in the place printed for "Foreman."

18. After the closing conference on June 3, 1992, Carnen
Anbr osi a, owner of the conpany, told Weakland he wanted to see a
denonstration of the highlift brakes. Wakland asked Carr to
back the highlift up the ranmp (leading to the crusher). He then
asked himto remove his foot fromthe foot brake and to apply the
energency brake. The highlift rolled down the ranp w thout any
hesitation. When it was driven back up the ranp, Wakland asked
Carr to apply the foot brake. The highlift slid down the incline
wi t hout any hesitation.

19. Upon observing the defective brakes, Anbrosia told
Steen, "W can't stay in business like this,"” and he further
stated, "We can't operate equiprment like this." Tr. 176.

20. After the denobnstration of the highlift for Carnen
Anmbrosi a, Weakl and i nforned Anbrosia that the highlift would have
to be renoved from service. Anbrosia asked whether they coul d
drive the highlift to the maintenance building and park it there.
Weakl and agreed, and foll owed behind the highlift in Wakland's
vehicle while Carr drove the highlift to the nai ntenance
bui | di ng.

21. I nspector Wakland then "red-tagged" the highlift and
both inspectors departed the prem ses. This was around 2:07 p. m

22. The operator of the highlift, WIlliam Carr, had notified
the tipple foreman, Wayne Steen, prior to June 3, 1992, that
there were no brakes on the highlift.

23. During the inspection on June 3, 1992, Carr falsified
the mai ntenance log for the highlift by adding notations of "bad
brakes"” for all the dates listed in Fdg. 12, above. Carr
falsified the log to avoid blanme for failing to record the bad
brakes in May. He wote his initials for sone of the entries and
Steen's initials for some of the other entries. All the
falsified entries were witten by Carr.

24. During May 1992 and up to June 3, 1992, Steen did not
record any unsafe condition of the brakes on the highlift in the
of ficial MSHA exam nation record. However, WIlliam Carr notified
hi m of bad brakes during this period. Also, Steen operated the
highlift in May when the brakes were bad but did not record bad
brakes in the exam nation book or take any steps to have them
repai red or have the machi ne renoved from service.

25. On the day of the inspection, June 3, 1992, after the
i nspectors left, Carr told Steen he had falsified the |log to add
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not ati ons of "bad brakes" in May 1992, and had made some entries
with Carr's initials (B.C) and some entries with Steen's initials
(WS.). Tr. 352-353. Steen concurred in the deception --
stating, "l guess that's okay" (Tr. 352) -- and around June 6
Steen falsified the official MSHA exam nation record (which he
was charged to keep as certified mne exam ner) by adding false
entries to note "bad brakes" on the highlift for the dates

May 30, 1992, and June 2 and 3, 1992. Tr. 20a ("a" denotes

June 29, 1994, transcript). He falsified the book in an effort
to cover-up his failure to report the defective brakes on those
dates and to conformto the false records created by Carr

26. As stated, Carr told Steen on June 3, 1992, that he had
falsified the mai ntenance | og to show "bad brakes" entries. Carr
told Carnen Shick, the Conmpany's Chief Executive Operating
O ficer, "shortly after that" (Tr. 342). Wen he told Shick
Shick said, "that wasn't a very good idea"; however, nothing was
done to change the log. Tr. 352-353. | find that Shick knew
about the fal se mai ntenance | og before Decenber 29, 1992, when he
sat through Special Investigator John Savine's interview of
Respondent Steen. Savine's investigation on Decenber 29 was to
see whether a 0 110(c) action should be brought agai nst any
corporate agent for know ngly authorizing, ordering or carrying
out the violation cited as to the highlift on June 3, 1992.

27. When Carmen Shick attended | nvestigator Savine's
i ntervi ew of Respondent Steen, on Decenber 29, 1992, Shick knew
that Carr had falsified the maintenance log on the highlift by
maki ng nunerous entries of "bad brakes" on past dates as if they
had been witten in the log on those dates but in fact all were
written June 3, 1992. Shick sat in on Savine's interview of
St een Decenber 29, 1992, in which Steen gave a fal se account to
Savi ne about Carr's entries in the log. Steen falsely told
Savine that Carr nmade the entries on the dates indicated and when
Carr signed Carr's initials it meant Carr operated the highlift
on those dates and when Carr signed Steen's initials it meant
Steen operated the highlift on those dates. Steen deliberately
conceal ed from Savine the fact that Carr had falsified the |og by
witing all the "bad brake" entries on the sane date (June 3,
1992) .

28. Carnen Shick knew through Carr's statenent to himthat
Carr had falsified the log and that Steen gave a fal se account
about Carr's entries in the maintenance |log to investigator
Savine. Despite this, he did not require that the corporate
records be corrected to state the truth and did not tel
I nvesti gator Savine that Savine was given fal se accounts by both
Steen and Carr as to the accuracy of the maintenance |og for the
highlift. | reject Shick's statenment that Steen did not tell him
about the falsified log until a week after Savine's
i nvestigation, and | find that Steen told himon or before the
day of the investigation, Decenber 29, 1992. | also reject
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Shick's statement that he had only "suspicions" and not proof of
the fal se mai ntenance | og when he sat through Steen's interview
by Savine since Carr told him"shortly after” June 3, 1992.

Tr. 342. It is clear that once Shick |earned the maintenance | og
was fal se, he participated in the cover-up

DI SCUSSI ON W TH FURTHER FI NDI NGS, CONCLUSI ONS

These cases involve a 0O 104(d)(1) citation against the
corporation for violating 30 CF. R 0O 77.404(a) and a O 110(c)
charge agai nst Wayne Steen as an agent of the corporation for
knowi ngly authorizing, ordering or carrying out the cited
vi ol ati on.

Charge Agai nst the Corporation

Citation No. 3700771 charges a violation of 30 C F.R
0 77.404(a), which provides

Mobi | e and stationary machinery and equi pnent shall be
mai ntai ned in safe operating condition and machi nery or
equi pment in unsafe condition shall be renoved from
service i mredi ately.

Section 77.404(a) inposes two duties: (1) to maintain
machi nery and equi pnent in safe operating condition; and (2) to
remove unsafe equi pnent from service inmediately. Violation of
either duty violates the regulation. Peabody Coal Co., 1 FMSHRC
1494 (1979).

The evi dence denonstrates that Anbrosia Coal violated both
of these duties.

In the MSHA inspection on June 3, 1992, the highlift brakes
were tested and neither the foot brake nor the energency brake
woul d stop the vehicle. The operator of the highlift, Carr,
testified that in order to avoid hitting coal trucks being
| oaded, he had to "slip it into reverse and back up." | find
that the highlift did not have operabl e brakes.

The | ack of brakes was an unsafe condition. The machine
operator could m sjudge distances in trying to fast-reverse as a
means of stopping, and could collide with a truck being | oaded or
strike a pedestrian (including a truck driver who m ght be on
foot to check his truck). The danger of the inoperable brakes
was increased by the fact that the highlift did not have a
seatbelt. Also, the highlift was used on a ranp with a 30 to
40 degree incline.

I find that the corporation violated O 77.404(a) by failing
to maintain the highlift in safe condition and failing to renove
it fromservice i nmediately.
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| also find this was a "substantial and significant
violation,” which the Conmi ssion has defined as a violation that
is reasonably likely to result in an injury of a reasonably
serious nature. Mathies Coal Conpany, FMSHRC 1, 3-4 (1984). The
| ack of operabl e brakes posed a nunber of discrete safety
hazards: (1) wi thout operable brakes the highlift could not stop
i medi ately and could collide with a coal truck or pick-up truck
bei ng | oaded, a pedestrian or a structure at the tipple; (2) the
highlift was used to | oad the crusher on a 30 to 40 degree ranp
upon whi ch the brakes would not hold; (3) the highlift was driven
t hroughout the tipple yard and could roll out onto the highway
causing a traffic collision since there was no berm curb or
di vi der separating the tipple yard fromthe highway; (4) the fact
that the highlift was not equipped with a seatbelt significantly
i ncreased the hazards to the driver caused by inoperable brakes.

I find that this was an "unwarrantable" violation, which the
Commi ssi on has defined as a violation involving aggravated
conduct beyond ordi nary negligence. Virginia Crews, 15 FMSHRC
2103 (1993); Youghi ogheny & Ohio Coal Co., 9 FMSHRC 2007 (1987).
The record denonstrates that the foreman, Respondent Steen, knew
the brakes were bad and failed to have the brakes repaired or to
remove the highlift fromservice inmediately. The driver of the
highlift, Wlliam Carr, told |Inspector Wakland that the highlift
had bad brakes for several weeks, and he had informed his
foreman, Respondent Steen, about the bad brakes. In addition,
during the interviewwith Carr, Inspector Wakland inquired of
Respondent Steen, who was al so present, why he did not get the
brakes fixed. Steen acknow edged that he had been aware of the
condition and stated "it's |like getting teeth pulled to get
things fixed around here." Furthernore, Steen hinmself operated
the highlift during the period when the brakes were bad and he
was the conpany's certified surface mne exam ner as well as
foreman. | find fromall the evidence that the highlift had no
oper abl e brakes and the corporation, through its foreman and nine
exam ner, was guilty of high negligence in violating
O 77.404(a)

Char ge Agai nst Respondent Steen

The Secretary has charged Respondent Steen under 0O 110(c) of
the Act, which provides in part:

Whenever a corporate operator violates a nandatory health or

safety standard . . ., any director, officer, or agent of
AAAAAAAAAAAAAAAAAAAAAAAA

1. Steen's status as certified mne exanminer is relevant to

the issue of an "unwarrantabl e" violation by the corporation
However, since it was not alleged as a basis for O 110(c) agency,
| do not decide the issue whether a certified mine exam ner
qualifies as a 0O 110(c) corporate agent.
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such corporation who know ngly authorized, ordered, or
carried out such violation . . . shall be subject to the
same civil penalties, fines and inprisonnent that may be
i nposed upon a person under subsections (a) and (d).

Section 3(e) of the Act defines "agent" as "any person
charged with responsibility for the operation of all or part of a
coal or other mne or the supervision of the mners in a coal or
ot her mne."

| find that M. Steen was a foreman, and therefore a
corporate "agent"” under O 110(c) of the Act.

Steen routinely identified hinself as the tipple foreman
when MSHA inspectors entered the property to performhealth and
safety inspections. During the June 1992 inspection, Steen
identified hinself as the tipple foreman, acconpani ed | nspector
Weakl and on the inspection, gave work instructions to WIlliam
Carr to abate some of the conditions cited by Inspector Wakl and,
and represented the conpany in the closing conference in which
I nspect or Weakl and i ssued and explained citations to Steen, and
St een accepted the citations issued to "Wayne Steen, Foreman”

W t hout objecting to that title.

MSHA | nspector Thomas Sellers testified that he conmences
his surface mne inspections by asking who is the superintendent
or foreman, and in inspections of the Anbrosia Tipple in July
1991 and March 1992 Steen identified hinself as the foreman
acconpani ed himas the conpany representative, attended the
cl osi ng conferences, tel ephoned the nechanics to arrange for
AAAAAAAAAAAAAAAAAAAAA

2. Inits brief, the Secretary contends that if M. Steen
were found not to be a foreman he would still be |iable under
0 110(c) as an agent because he was a certified nmine exam ner
M. Steen contends that this theory should not be allowed because
it was not alleged in the Secretary's petition or prehearing
statements. | agree. A 0O 110(c) respondent is entitled to a
hearing in accordance with the Adm nistrative Procedure Act,
specifically 5 U S.C. A 0O554. Subsection (b)(3) requires timely
notice of "the matters of fact and | aw asserted.”™ The facts and
| aw provided to M. Steen by the Secretary charged himwth
0 110(c) liability as the foreman at the tipple or the person i
charge of operations, not as a certified m ne exani ner

The Secretary's theory of agency of a m ne exam ner,
i ntroduced after the hearing, cones too late. Accordingly, the
0 110 (c) agency issue is linted to the question whethe
M. Steen was a foreman or the person in charge of operations at
the tipple.
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abatement of violations, and accepted citations issued to "Wayne
Steen, Tipple Foreman"” wi thout objecting to that title.

On Decenber 29, 1992, when MSHA Special |nvestigator John
Savine interviewed Steen, Steen identified hinmself as the tipple
f or eman.

Steen was paid a flat weekly salary w thout overtinme pay for
hours over 40 per week. Rank and file enployees were paid an
hourly rate with time and a half for overtinme. Steen was the
certified mne exam ner who conducted the daily surface mne
exam nations required by the Act and regulations. He signed the
of ficial MSHA exam nation record in the place for the "Foreman,"
not as a rank and file enpl oyee.

The corporation and Steen may not represent to MSHA through
of ficial documents and oral statenments by Steen that he is the
foreman and then be heard to deny that fact when a question of
i mputation for his conduct arises.

In addition, the behavior of Carr and that of the corporate
owner support the conclusion that Steen was the tipple foreman.
The highlift operator, WIlliam Carr, told Inspector Wakland that
he had reported the bad brakes to the foreman, Steen. Steen was
present and did not correct Carr's statenent. |f Steen was not
his foreman, it is unlikely that Carr would nake a point of
telling the MSHA inspector that he reported the condition to him
When | nspector Weakl and asked Steen why he did not have the bad
brakes repaired, Steen acknowl edged he was aware of the condition
and comented on how hard it was to get the conpany to make
repairs. Steen did not reply, as one would expect if he were
merely a rank and file mner, that it was not his job to renove
equi pnent from service and arrange for repairs. Finally, when
t he owner, Carnen Anbrosia, observed the denonstration of the
highlift on the incline ranp, when the brakes could not stop the
highlift, he exclained to Steen, "W can't stay in business like
this" and "We can't operate equipnent like this." Thus it
appears that the owner of Anbrosia Coal believed that Steen held
a position of authority which made hi mresponsi ble for overseeing
the conditions in the tipple yard.

Respondent contends that since Steen |acked authority to
hire or fire enployees he was not a foreman. | do not agree.
Upper managenent held a tight reign on the hiring and firing of
enpl oyees, but they still enployed a supervisor at the tipple.
On bal ance, | find that the reliable evidence establishes that
Steen was the day shift foreman at the tipple, and therefore
qualified as a corporate agent under [ 110(c).

I now consider the i ssue whether Steen "know ngly"
aut hori zed, ordered or carried out the cited viol ation.
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The Conmi ssion has reviewed the |egislative history for the
term "knowi ngly" as used in O 110(c) and determined that
"knowi ngly" neans "knew or shoul d have known":

"Knowi ngly," as used in the Act, does not have any
meani ng of bad faith or evil purpose or crimna

intent. |Its neaning is rather that used in contract

I aw, where it nmeans knowi ng or having reason to know.
A person has reason to know when he has such

i nformati on as would | ead a person exercising
reasonabl e care to acquire know edge of the fact in
guestion or to infer its existence . . . . W believe
this interpretation is consistent with both the
statutory | anguage and the renedial intent of the Coa
Act. If a person in a position to protect enployee
safety and health fails to act on the basis of

i nformati on that gives himknow edge or reason to know
of the existence of a violative condition, he has acted
knowi ngly and in a manner contrary to the renedia
nature of the statute. [Kenny Richardson v. Secretary
of Labor, 3 FMSHRC 8, 16 (1981), 689 F.2d 632 (6th Cir
1982), cert. denied, 461 U. S. 928 (1983).]

The Commi ssion has also ruled that a "know ng viol ation
under 0O 110(c) invol ves aggravated conduct, not ordinary
negli gence." Bethenergy Mnes, Inc., 14 FMSHRC 1232, 1245
(1992).

The record denonstrates that Steen had actual know edge of
the bad brakes on the highlift for at |least five and possibly
6 working days prior to June 3, 1992, when the violation was
cited. The highlift operator, Wlliam Carr, notified Steen of
the bad brakes on May 27 or 28, 1992, and Steen hinself drove the
highlift in the period when it had bad brakes. | find that
Steen, as foreman, knowi ngly authorized and pernitted the
violation by failing to have the brakes repaired and to renove
the vehicle fromservice i mediately.

The Fal sified Safety Records

During the June 3, 1992, inspection, Carr falsified the
mai nt enance |l og for the highlift by adding entries of "bad
brakes" for 10 dates in May 1992. He did this to avoid blane or
possible liability for hinmself and Steen for failing to record
bad brakes on the days they operated the vehicle. For sone
entries he signed his initials (B.C.) and for other entries he
signed Steen's initials (WS.) as the operator of the highlift.
Carr then placed the doctored | og where the inspectors were
likely to find it. The inspectors found the falsified | og, and
transcribed Carr's entries of "bad brakes" as evidence that the
conpany and the foreman showed "reckl ess disregard" for the
saf ety of personnel by not repairing the brakes or renoving the
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vehicle fromservice i Mmediately. On the day of the inspection
after the inspectors left Carr told Steen that he had doctored

t he mai ntenance | og. Steen concurred in the cover-up and, a
couple of days later, Steen falsified the official MSHA

exam nation record to add entries of bad brakes on various dates
in order to avoid blane for failing to report the bad brakes and
to conformto the false records created by Carr

The Chi ef Executive Operating Oficer, Carnmen Shick
participated in the cover-up. Wen Carr told himabout the fal se
log "shortly after” on June 3 (Tr. 342), Shick took no action to
correct the corporate records to show the truth, permtted Carr
and Steen to continue their cover-up, and failed to tell MSHA
that it was being deceived by the fal se mai ntenance | og and by
the statenents of Carr and Steen. On Decenber 29, 1992, the day
MSHA Speci al I nvestigator Savine was investigating the events of
June 3, 1992, Shick sat through Savine's interview of Steen in
whi ch Steen gave a fal se account of the maintenance | og.

Civil Penalties

The Secretary has proposed a civil penalty of $7,000 for the
violation by the corporation and a civil penalty of $3,500 for
Respondent Steen's violation as a corporate agent.

Assessnent of civil penalties, based upon the criteria in
0 110(i) of the Act, are de novo before Conm ssion judges
Consol idation Coal Company, 11 FMSHRC 1935 (1989). Section
110(i) provides:

The Commi ssion shall have authority to assess all civi

penalties provided in this Act. |In assessing civil nonetary

penal ti es, the Conm ssion shall consider the operator's

hi story of previous violations, the appropriateness of such
AAAAAAAAAAAAAAAAAA

3. Steen and Carr defend their falsification of mine safety

records on the ground that MSHA I nspector Trainee Thomas "fri ghtened
them by di scussing possible civil fines and "jail tinme" for their
failure to record the unsafe brakes and have themrepaired. They
contend that Carr "panicked" and falsified the naintenance |log to
report "bad brakes" (for 10 dates in May), signing his initials
for sone entries and signing Steen's initials for others. Steen
went along with this and falsified the MSHA exami nation records
because he al so "pani cked." | reject this explanation for
falsifying mne safety records. | do not decide the question of
what | anguage was used by Thomas and whet her he unduly al armed
Carr and Steen. This is something MSHA may wi sh to consider in
its further training of Thomas. However, whether Carr and Steen
felt intimdated or not, there is no justification for their
falsifying the mne safety records and perpetrating a deliberate
deception of MSHA
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penalty to the size of the business of the operator charged,
whet her the operator was negligent, the effect on the
operator's ability to continue in business, the gravity of
the violation, and the denonstrated good faith of the person
charged in attenpting to achieve rapid conpliance after
notification of a violation. In proposing civil penalties
under this Act, the Secretary may rely upon a sunmmary review
of the information available to himand shall not be
required to make findings of fact concerning the above
factors.

I find that Anbrosia is a small sized operator. The tipple
produces about 58,000 tons of coal a year

In the two years preceding the issuance of Citation
No. 3700771, Anbrosia Coal had 19 violations, 13 of which were
assessed as significant and substanti al

Wth regard to the negligence factor, the Secretary has
charged "reckl ess disregard" for safety in Citation No. 3700771
and in the 0110(c) charge. This allegation is based, in part,
upon Carr's entries of "bad brakes" in the maintenance |og for
the highlift, and the fact that Steen failed to have the brakes
repaired or to renove the highlift fromservice i mediately. |
find that the namintenance | og was falsified by Carr post-event,
and is not evidence of contenporaneous witten notice of bad
brakes. Also, |I find that Steen's mine examination record was
falsified by Steen post-event, and is not evidence of
cont enporaneous witten notice of bad brakes. However, Steen had
actual know edge of the bad brakes and knowi ngly failed to have
the vehicle repaired or renoved fromservice i mediately. 1 find
that the violation by the corporation and Steen was due to high
negli gence and an unwarrantable failure to conply with the safety
st andard.

The fal sifying of safety records by Steen, as foreman and
certified mne exam ner, has sonme bearing on the degree of his
negl i gence concerning the violation of O 77.404(a). He testified
t hat when he falsified the official MSHA exami nation records on
June 6, three days after the MSHA inspection, he did not consider
whet her the inspectors had photographed or transcribed the pages
he was fal sifying. Had he thought of this, he stated, he would
not have falsified the records. This indicates that Steen was
not only prepared to commt a dishonest act in an attenpt to
avoid liability, but took a reckless risk of exposure by not
recogni zing that the inspectors may have al ready photographed or
transcri bed the pages he falsified. This sheds sone |ight upon
the risk-taking nature of Steen's judgment, and his high
negligence, in permtting a highlift to operate w thout operable
br akes.



~2305

Wth regard to gravity, | find that the violation was
reasonably likely to result in a serious injury and therefore was
a "significant and substantial” violation within the meaning of
0 104(d) of the Act

One of the criteria of O 110(i) is the good faith effort of
the operator to achieve rapid conpliance after being notified of
the violation. Since the inspector red-tagged the vehicle, the
guestion of the operator's abatenent does not arise. That is,
the red tag provided instant conpliance with 0O 77.404(a).

Once the criteria of O 110(i) have been evaluated, a civi
penal ty should be assessed in a reasonabl e amount sufficient to
deter the conpany or person charged, and others simlarly
situated, fromcomitting a simlar violation in the future.
find that the deliberate cover-up by Steen and Shick (both of
whom were corporate agents) increases the deterrence needed
concerning the anmpbunt of civil penalties for the violation of
O 77.404(a)

St een, as foreman, condoned and concealed Carr's act of
falsifying the maintenance log. Steen also falsified the
of ficial MSHA exam nation record to conformto the cover-up
Later, on Decenber 29, 1992, Steen and Carr lied to MSHA Specia
I nvesti gator Savi ne about the "bad brakes" entries in the
mai nt enance log. That is, they told Savine that Carr wote all
the entries on the dates indicated and when he signed his
initials it meant Carr operated the highlift and when he signed
Steen's initials it neant that Steen operated the highlift.

Carmen Shick participated in the cover-up by condoning
Carr's falsification of the nmaintenance log, failing to have the
|l og corrected once he learned it was fal se, concealing the
falsity of the log fromthe MSHA special investigator, and
permtting Carr and Steen to lie to MSHA about the nmaintenance

log. | find that Carr told Shick about the false |og "shortly
after” June 3, 1992.
STt e e N

4. Even if Shick's statement were credited, that he did not know
of Carr's falsified log until one week after Investigator Savine's
i nvestigation on Decenber 29, 1992 (a contention | reject), the
facts clearly show that Shick participated in the cover-up by
Carr and Steen. Once Shick knew the log was fal se and Carr and
Steen lied to Investigator Savine, Shick did not cause the
corporate records to be corrected to show the truth and took no
steps to tell MSHA that it was being deceived by the false |og
and fal se statenents of Carr and Steen. Shick condoned the
falsification of corporate records and the deliberate schene of
Carr and Steen to deceive the MSHA inspectors.
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Considering all of the above factors, | find that a civi
penalty of $11,000 is appropriate for the corporation's violation
of 30 CF.R 0O 77.404(a) and a civil penalty of $4,000 is
appropriate for Steen's O 110(c) violation as a corporate agent.

CONCLUSI ONS OF LAW
1. The judge has jurisdiction.

2. Respondent Anbrosia Coal & Construction Conpany viol ated
30 CF.R 0O 77.404(a) as alleged in Citation No. 3300771

3. Respondent WAyne R. Steen, a corporate agent within the
meani ng of O 110(c) of the Act, know ngly authorized and
permtted the corporation's violation of 30 CF. R 0O 77.404(a).

ORDER
VWHEREFORE | T | S ORDERED t hat :

1. Respondent Anbrosia Coal & Construction Conpany shall pay
a civil penalty of $11,000 within 30 days of this decision.

2. Respondent Wayne R Steen shall pay a civil penalty of
$4,000; provided: in light of his financial obligations he shal
be permitted to pay the penalty according to the foll ow ng
schedul e:

a. To pay $500 on the 10th day of each nonth, beginning
December 10, 1994, for eight consecutive nonths.

b. If Respondent Steen fails to nmake any nonthly paynent
when due, the balance of his civil penalty shall inmediately
become due with interest due from such date until paid at the
sanme interest rate inposed by IRS for |ate paynents of federa
i ncome taxes.

W1 liam Fauver
Adm ni strative Law Judge
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Di stri bution:

Nancy F. Koppel man, Esq., Ofice of the Solicitor,
U.S. Departnent of Labor, Room 14480- Gateway Buil di ng, 3535
Mar ket Street, Phil adel phia, PA 19104 (Certified Mil)

WIlliamP. Getty, Esq., Meyer, Unkovic & Scott, 1300 diver
Bui | di ng, Pittsburgh, PA 15222 (Certified Mil)

Frank G Verterano, Esqg., Verterano & Manolis, 2622 W/ nington
Road, New Castle, PA 16105 (Certified Mil)
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