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FEDERAL M NE SAFETY AND HEALTH REVI EW COWM SSI ON
1244 SPEER BOULEVARD #280
DENVER, CO 80204- 3582
303- 844- 3993/ FAX 303-844-5268

Novermber 18, 1994

SECRETARY OF LABOR, : ClVIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , : Docket No. WEST 91-233
Petitioner : A.C. No. 48-00677-03523
V. : Ji m Bridger

BRI DGER COAL COMPANY,
Respondent

DECI SI ON

Appearances: Carl C. Charneski, Esq., Ofice of the Solicitor
U. S. Departnment of Labor, Arlington, Virginia,
for Petitioner;

Henry Chajet, Esq., Jackson & Kelly,
Washi ngton, D.C.,
for Respondent.

Bef or e: Judge Cetti
I

The stay in this case is lifted. This case is before ne
upon a petition for assessment of civil penalty under Section
105(d) of the Federal M ne Safety and Health Act of 1977, 30
U.S.C. 0801 et seq., the "Act". The Secretary of Labor on be-
half of the Mne Safety and Heal th Admi nistration (MSHA), seeks a
civil penalty of $192 fromthe Respondent for the alleged viola-
tion of 30 CF.R 0O 71.101. This safety standard in rel evant
part provides:

When the respirable dust in the mne
at nosphere of the active workings contains
nore than 5% quartz, the operator shal
continuously maintain the average concen-
tration of respirable dust in the mne
at nrosphere during each shift to which each
m ner is exposed at or bel ow a concentration
of respirable dust conmputed by dividing the
percent of quartz into the number 10.

The Respondent, Bridger Coal Conpany, filed a tinmely answer
contesting the alleged violation. After due notice to the
parties, a hearing was held in Denver, Colorado. At the hearing,
the Petitioner presented the testinony of Thomas F. Tonb, chi ef
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of the Dust Division at the Department of Labor's Pittsburgh
Heal th and Safety Technol ogy Center and Joseph W1 Iiam Pavl ovich
Subdi strict Manager of MSHA, Coal Mne Safety and Health, Dis-
trict 9. Respondent presented the testinony of Dr. Mrton Corn.
Dr. Corn since 1980 has been the John Hopkins University profes-
sor of Environnmental Engineering and director of the division of
the sane nane in the School of Hygi ene and Public Health, which
is a graduate school. Respondents also presented the testinony
of M. Robert E. McCartney, the nminer's representative of the

m ners enpl oyed at the Bridger M ne.

Il
| SSUES

The issues presented at the hearing were whet her Respondent
violated the cited standard and if it did, was the violation S&S
and the anount of the appropriate penalty. The underlying basic
issue is the validity of using a single shift dust sanple to set
a reduced quartz standard under Section 71.101 and then using
that reduced standard four years later to issue the citation in
questi on.

11
STI PULATI ONS

All the essential basic facts involved in this case are set
forth in the stipulations which the parties entered into the
record as foll ows:

1. Bri dger Coal Conpany (Bridger) operates a surface coa
mne in Sweetwater County, Wom ng.

2. Bridger is subject to the provisions of the Federa
M ne Safety and Health Act of 1977, 30 U.S.C. 801 et seq.

3. The M ne Safety and Health Adm nistration (MSHA) issued
Citation No. 2931949 to Bridger on Cctober 11, 1990, through an
aut hori zed representative of the Secretary. Citation No. 2931949
alleges a violation of 30 CF. R 71.101. The citation narrative
st ates:

Based on the results of five valid dust
sanpl es coll ected by the operator, the
average concentration of respirable dust in
t he wor ki ng environnent of the designated
wor k position #384, Pit 001-0, was 0.7 ng/nB
whi ch exceeds the applicable limt of 0.6
ng/ mB, when quartz is present. Managenent
shall take corrective steps/action to | ower
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the respirable dust, then sample each pro-
duction shift until five valid sanples are
taken and submitted to the Pittsburgh
Respi rabl e Dust Processing Laboratory.

4, Desi gnated work position (DWP) 384 is |located within
the encl osed cab of a Drilltech D-60 dril

5. Citation No. 2931949 was issued pursuant to Section
104(a) of the Mne Act. It charges that the violation of Section
71.101 was of a "significant and substantial™ nature and that it
was the result of Bridger's noderate negligence.

6. Bridger adnmits that the citation was issued by an
authorized representative of the Secretary, denies that it
vi ol ated Section 71.101, denies that it was negligent and denies
that the alleged violation was significant and substanti al

7. The citation was abated on October 31, 1990.

8. The civil penalty proposed by MSHA will not affect
Bridger's ability to continue its business operations.

9. The sanpling results and silica analysis of DWP 384,
Pit 001-0, are as foll ows:

(a) On Septenber 16, 1986, MSHA established
a .6 ng/nB respirable dust standard for DW
384 based on a single sanple quartz analysis
of 19% (Underlining added).

(b) From Septenber 16, 1986, through

July 18, 1990, DWP 384 was the subject of 52
respirabl e dust sanples collected by the
operator and anal yzed by MSHA.

(c) On July 18, 1990, an MsSHA respirable
dust sanple of DWP 384 was anal yzed at 10%
quartz. Bridger was provided notice of the
opportunity for it to take an optional sanple
for quartz analysis or to accept the MSHA
result of 10% which would have resulted in a
1.0 ng/ nB standard.

(d) Bridger elected to take an additiona
sanpl e and did so on Septenber 4, 1990. This
sanpl e was anal yzed by MSHA at 14% quart z.
Because Bridger's Septenber 4, 1990, sanple
had a greater than 2% quartz difference from
MSHA' s July 18, 1990, sanple, the operator
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was provided with another opportunity to
resampl e.

(e) Bridger took another respirable dust
sanpl e of DWP 384 on Septenber 27, 1990. The
results of this sanmpling showed the | evel of
quartz at 15%

(f) Based on the average of the quartz
analysis for the July 18, 1990, MSHA sanple
(10%, and Bridger's sanpl es of Septenber 4
and 27, 1990 (14% and 15% respectively),
MSHA est abl i shed a new respirabl e dust
standard for DWP 384 of .8 ngy. Bridger was
notified of this new standard on Cctober 2,
1990.

(g) On Septenber 5, 1990, Bridger had
submitted a binonthly sanmple for DWP 384
pursuant to 30 C.F. R 71.208(a). This sanple
was wei ghed by MSHA and reported to Bridger
as resulting in a concentration of 1.2 ng/n8,
thus triggering the requirenments of 30 C F. R
71.208(c) for five respirable dust sanples to
determ ne conmpliance with 30 CF. R 71.101

(h) Pursuant to 30 C.F.R 71.308(c), Bridger
subnmitted five sanples for DW 84. These
sanpl es were taken on Septenber 27 and 30,
1990, and on Cctober 1, 3, and 4, 1990.

(i) The average concentration for these five
conpl i ance sanpl es subm tted by Bridger was
reported by MSHA as .7 ng/nB and served as
the basis for Citation No. 2931949 issued on
Oct ober 11, 1990.

10. The Tine Line attached as Exhibit A reflects the
respirabl e dust sanpling activities relative to DW 384 descri bed
above. (Referenced in the briefs as stipulation no. 12).

11. On February 10, 1992, MSHA Subdistrict Manager Joseph W
Pavl ovich sent a letter (attached as Exhibit B) to Bridger
renmoving DWP 384 from bimonthly sanpling status because the
sanpl es taken by the operator and MSHA were bel ow the applicabl e
.8 nmg/ nB standard for a one-year period. (Referenced in the
briefs as stipulation no. 13).

12. Bridger had not been cited for a violation of 30 C.F.R
71.101 for five years prior to the citation at issue. (Referenc-
ed in the briefs as stipulation no. 14).
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IV

Dr. Morton Corn of John Hopkin's University, professor of
Envi ronnment al Engi neering was Respondent's expert witness. Dr.
Corn testified at the hearing in this matter that a single shift
sanpl e, such as that taken in this case in Septenber 1986 to
establish the reduced dust standard, "is practically neaning-
| ess.” Thomas Tonb, chief of the Dust Division at the Pittsburgh
Heal th and Technol ogy Center, Respondent's expert, agreed that
"one sanple doesn't do the job for either an enforcenment purpose
or health risk in terms of understandi ng exposure of mners
... ." The Commission in its recent decision, Keystone Coa
M ni ng Corporation, 16 FMSHRC 6 (January 4, 1994) held that
MSHA' s program for issuing citations for excessive |evels of
respirabl e dust based on a single shift sanple is invalid in view
of the 1971 "legislative type" rule that conpliance
deterninations may not be based on a single sanple. Notice of
that rule published in the Federal Register and states in part:

Notice is hereby given that, in accordance
with section 101 of the Act, and based on the
data summarized ..., the Secretary of the
Interior and the Secretary of Health, Educa-
tion, and Welfare find that single shift
measur enent of respirable dust will not,
after applying valid statistical techniques
to such neasurenment, accurately represent the
at nospheric conditions to which the nmner is
conti nuously exposed.

In April 1971, a statistical analysis was
conducted by the Bureau of Mnes, using as a
basis the current basic sanples for the 2.179
wor ki ng sections in conpliance with the dust
standard on the data of the analysis....
[Rlesults of the conparisons ... [show] that
a single shift neasurenent would not, after
applying valid statistical techniques, accur-
ately represent the atnospheric conditions to
which the mner is continuously exposed.

36 Fed. Reg. 13286 (July 17, 1971).

The Conmi ssion decision in Keystone affirm ng the vacating
of a citation based on a single shift sanple, denonstrates that
single shift sampling such as used in this case to establish the
reduced dust standard in Septenber 1986 does not approxi mate ex-
posure with reasonable accuracy, and |ogically mndates disn ssa
of the citation in this case.
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The basi c fundanmental respirable dust standard required by
the M ne Act [Section 202(b)(2)] and codified as part of MSHA's
regulations at 30 C.F. R 0O 70.100(a) is that the average concen-
tration of dust be continuously nmaintained at or below 2 mlli-
grans per cubic neter of air (2.0 ng/nB).

It is only "where" (Section 205 of the Act) and "when" (30
C.F.R 0O 70.101) the respirable dust in the mine atnosphere of
the active workings contain nore than 5 percent quartz that the 2
mlligramstandard nust be | owered and the operator required to
mai ntain the respirable dust below the 2.0 m|ligram average con-
centration. "Wen" the m ne atnosphere of the active worKkings
contains nore than 5 percent quartz, the operator is required to
mai ntai n the average concentration of respirable dust in the mne
at nosphere during each shift to which each miner in the active
wor ki ngs is exposed at or below the respirabl e dust standard
conmput ed under the formula set forth in 30 CF. R 0O 70.101

In, Southern GChio Coal Co., 16 FMSHRC 1096 (May 13, 1994),
Judge Koutras vacated the citation alleging a violation of Sec-
tion 70.101 stating that MSHA' s policy of having a reduced dust
standard follow the nechani zed m ning units when it noves to a
different part of the mine, regardl ess of reduced quartz |evels
at the new | ocation, was not logical or rational. An operator
shoul d not be held liable for failing to conply with a reduced
dust standard at a | ocation "based upon a quartz exposure that
may not exist."

In the present case | agree with Respondent's contention
that if the Secretary cannot determ ne conpliance with the dust
standards through single shift sanpling, it surely cannot set a
reduced standard based on a single shift sanple. Furthernore,
the Secretary should not be permitted to ignore concurrent 1990
gquartz analysis and use the outdated 1986 reduced dust standard
based on a single shift sanple to issue the citation in question
| am satisfied fromthe record that the best indicator of the
quartz content during the tine frane of this citation is the
average of the three sanples taken in July and Septenber 1990
whi ch established a new respirabl e dust standard for DWP 384 of

. 8 nyg.
CONCLUSI ON

Based upon the stipulations which | accept as established
facts and the testinony of the expert w tnesses, particularly the
testimony of Dr. Modrton Corn, | find and conclude that the cita-
tion in question should be vacated.



~2316
ORDER

In view of the foregoing findings and conclusions Citation

No. 02931949 citing an alleged violation of 30 CF.R 0O 70.101 is
VACATED and the rel ated proposed civil penalty is set aside.

August F. Cetti

Adm ni strative Law Judge
Di stribution
Carl Charneski, Esqg., Ofice of the Solicitor, U S. Departnent of
Labor, 4015 W/ son Boul evard, Arlington, VA 22203
(Certified Mil)
Henry Chajet, Esq., Janmes Zissler, Esq., JACKSON & KELLY, 2401
Pennsyl vani a Avenue, NW Suite 400, Washi ngton, DC 20037
(Certified Mil)
sh

EXHI BIT A

MSHA sanpl e triggers 2 operator quartz sanples and a new standard
set by MSHA

. 6ng/ mL
std. in
ef f ect
7/ 18/ 90 9/ 4/ 90 9/ 5/ 90 9/ 27/ 90 9/ 27/ 90 9/ 30/ 90 10/ 1/ 90
10/ 2/ 90 10/ 3/ 90 10/ 4/ 90 10/ 11/ 90
MSHA Bri dger Bri dger Bri dger Sample 1 Sanple 2 Sanple 3
New Std Sanple 4 Sample 5 MSHA
sampl es for Coal Bi -monthly Coal (of 5) (of 5) (of 5)
set by (of 5) (of 5) Citation
Quartz at sanpl es sampl e at sampl e for taken by taken by taken by
MSHA of t aken by t aken by #2931949
D-60 Drill for Quartz D60 Drill Quartz at Bri dger Bri dger Bri dger
.8 nmg/ nB Bri dger Bri dger | ssued
" DWP" at D-60 " DWP" D-60 Drill (MSHA ( MSHA ( MSHA
( MSHA ( MSHA based
(anal yzed Drill ( MSHA ( MSHA wei ght wei ght wei ght
wei ght wei ght upon
at 10% ( MSHA anal ysi s anal yzed .1 ng/ nB 1.1 1.2
.5 nmy/n3) .8 ng/nB aver age
Quart z) anal yzed equals 1.2 at 15% mg/ nB) mg/ B
of
at 14% ng/ nB Quart z)
.7 nmg/ nB
Quart z)
for 5

sanpl es



Triggers 5 conpliance sanples pursuant to 30 CF. R 0O
71.208(c)



