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FEDERAL M NE SAFETY AND HEALTH REVI EW COWM SSI ON

OFFI CE OF ADM NI STRATI VE LAW JUDGES
2 SKYLINE, 10th FLOOR
5203 LEESBURG PI KE
FALLS CHURCH, VIRG NIA 22041

PH LLI P R ELSW CK, : DI SCRI M NATI ON PROCEEDI NG
Conpl ai nant :
V. :  Docket No. WVEVA 94-119-D
. HOPE CD 93-20
COPPERAS COAL CORPORATI ON, :
Respondent . No. 1 Mne

DECI SI ON

Appear ances: Robert Lee White, Esq., Madison, West Virginia,
for the Conpl ai nant;
Ant hony J. Cicconi, Esq., Shaffer & Shaffer
Charl eston, West Virginia, for the Respondent.

Bef or e: Judge Koutras
St atenent of the Proceeding

This proceedi ng concerns a discrinination conmplaint filed by
t he conpl ai nant agai nst the respondent pursuant to section 105(c)
of the Federal M ne Safety and Health Act of 1977. The
conplainant filed an initial conmplaint with the U S. Departnent
of Labor, Mne Safety and Health (MSHA), and after investigating
the conplaint, MSHA inforned the conplainant of its decision not
to pursue the matter. The conplainant then filed his conplaint
pro se with the Commi ssion, and subsequently retained counsel to
represent him

The conpl ai nant all eged that he was enpl oyed by the
respondent as a certified electrician for six days at the
respondent's mne, and was reassigned as a greaser after he had
reported an unsafe breaker and panic switch on a mning machi ne
to m ne managenent. The respondent took the position that the
conplainant quit his job for reasons other than his safety
conpl aint and deni ed any discrimnation. A hearing was convened
in Charleston, West Virginia, and the parties appeared and
participated fully therein. However, as discussed hereafter, the
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parties agreed to settle their dispute, and the conpl ai nant's
oral notion to wi thdraw his conpl ai nant based on the settl enent
was granted fromthe bench. After considering the ternms of the
settlenent on the record, it was approved fromthe bench, and the
matter was di sm ssed.

| ssue

The issue presented in this case is whether or not the
respondent discrimnated agai nst the conpl ai nant by reassigning
himfromhis certified electrician's job to a greaser's job after
he conpl ai ned to m ne managenent about an unsafe condition on a
conti nuous m ni ng machi ne.

Applicable Statutory and Regul atory Provisions

1. The Federal M ne Safety and Health Act of
1977, 30 U.S.C. 0O 301 et seq.

2. Sections 105(c) (1), (2) and (3) of the
Federal M ne Safety and Health Act of 1977,
30 U.S.C. O 815(c)(1), and (2) and (3).

3. Commi ssion Rules, 29 C.F.R 0 2700.1, et seq.
Di scussi on

The conpl ai nant presented the testinony of Billy Cook, a
former enpl oyee of the respondent who commuted to the mine and
worked with the conplainant at the tine he left his enpl oynent.
The conplainant, Phillip Elswick, also testified, and both
W t nesses were cross-exam ned by the respondent's counsel, and
responded to several questions fromthe presiding judge. At the
conclusion of all of this testinmny and during a break in the
heari ng, counsel for the parties inforned ne that the parties
reached an agreenment to settle their dispute and that M. Elsw ck
decided to withdraw his conplaint on the basis of the settlenent
reached by the parties.

The proposed settlement was made on the record, and it was
approved by the presiding judge. M. Elswi ck's request to
wi t hdraw his conpl aint was granted, and the case was disni ssed
fromthe bench
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Or der

The parties ARE ORDERED to conply with the terns of the
settlement. |In view of the settlenment and the w thdrawal of the
conplaint, this matter IS DI SM SSED.

Ceorge A. Koutras
Adm ni strative Law Judge
Di stribution:

Robert Lee White, Esq., 55 Avenue B, P.O Box 157, Madison,
W/ 25130-0157 (Certified Mil)

Ant hony J. Cicconi, Esq., Shaffer & Shaffer, Bank One Center,
707 Virginia Street E, Suite 1710, P.O Box 3973, Charl eston,
W/ 25339 (Certified Mail)
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