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FEDERAL M NE SAFETY AND HEALTH REVI EW COWM SSI ON

OFFI CE OF ADM NI STRATI VE LAW JUDGES
2 SKYLINE, 10th FLOOR
5203 LEESBURG PI KE
FALLS CHURCH, VIRG NIA 22041

SECRETARY OF LABOR, : CIVIL PENALTY PROCEEDI NGS
M NE SAFETY AND HEALTH :
ADM NI STRATI ON ( MSHA) , .  Docket No. PENN 94-104

Petitioner . A.C. No. 36 02053 03548
V. :
:  Docket No. PENN 94-63
BUCK MOUNTAI N COAL COMPANY, : A C. No. 36-02053-03544

and RI CHARD KOCHER, SR., :

OSCAR BLOUGH, JR., DAVID .  Docket No. PENN 94-64
ZI MVERMAN, PAUL ZI MVERMAN, . A C. No. 36-02053-03545
and HAROLD SCHNCKE, as :

PARTNERS, :  Docket No. PENN 94-65

Respondent s : A C. NO 36-02053-03546

Docket No. PENN 94-66
A.C. No. 36-02053-03547

Buck Muntain Sl ope

PARTI AL DECI SI ON
AND
NOTI CE OF HEARI NG

Appear ances: Gayle Green, Esq., Ofice of the Solicitor,
U.S. Departnent of Labor, Phil adel phia,
Pennsyl vani a, for the Petitioner;
Davi d Zi nmrer man, Paul Zi mrerman, Harol d Schnoke,
Ri chard D. Kocher, Sr., and Oscar Bl ough, Jr.
pro se, partners Buck Muntain Coal Conpany,
Pi ne Grove, Pennsylvania, for the Respondent.

Bef or e: Judge Fel dman

These proceedi ngs concern nunmerous citations issued to Buck
Mount ai n Coal Conpany (Buck Muntain) during the period
Sept enber 1992 through July 1993. Buck Mountain Coal Conpany is
a partnership.
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Pursuant to a Notice of Hearing issued on October 17, 1994,
a prelimnary hearing in these matters was conducted on
Oct ober 25, 1994, in Harrisburg, Pennsylvania. The Notice of
Hearing limted the issues to be addressed at the prelimnary
hearing to whether the naned partners in this proceeding are
jointly or severally liable for any/or all of the citations in
i ssue, and, if so, the financial ability of each partner to pay
the proposed penalties. The Notice of Hearing al so noted that
the court would entertain any jurisdictional objections raised by
any party.

At the prelimnary hearing, Richard Kocher noved to dismss
for lack of jurisdiction based on his assertion that his
partnership's mning activities did not affect interstate
commerce. At the hearing, the Secretary called an owner of the
Pi ne Creek Coal Conpany (Pine Creek) who purchases the coa
extracted by Buck Muntain Coal Conpany. Pine Creek m xes the
coal obtained fromBuck Creek with coal from other suppliers.
Pine Creek sells the coal to numerous customers including power
utility compani es and custonmers |ocated in Maryland and New
Hampshire. The coal is shipped over interstate hi ghways.
Kocher's notion to dismss was denied on the record as it is
evi dent that Buck Mountain's coal extraction affects interstate
comerce as contenpl ated by section 4 of the Federal M ne Safety
and Health Act of 1977, 30 U.S.C. 0O 803. See Jerry |lke Harless
Towi ng, Inc., 16 FMSHRC 683, 686-687 (April 1994).

Wth respect to the liability question, the evidence
reflects that David Zi mmerman, Paul Zi mmernman and Harol d Schnoke
were general partners of Buck Muntain Coal Conpany since
April 1986. On April 10, 1986, partners D. Zi mrer man,

P. Zi mrerman and Schnoke | eased the right to extract anthracite
coal fromthe Buck Mountain Slope fromthe G MP. Land Conpany,
Inc., in return for a paynment of $7.00 per net ton of coa
removed. (P. Ex. 3). A Legal ldentity Report conpleted My 5,
1986, by Paul Zimerman |lists the partners of Buck Muntain Coa
Conpany as David Zi mernman, Harold Schnook (sic) and Pau

Zi mrer man.

On April 14, 1993, the Zi mmermans and Schnoke assigned their

m neral rights under the | ease with the successor of the GMP
Land Conpany to Richard Kocher and Oscar Bl ough, Jr. (P. Ex. 4).
Consequently, the Legal ldentity Report for Buck Muntain Coa
AAAAAAAAAAAAAAAAAAAAAAAA

1. Kocher was advised that the period for appealing the denia
of his jurisdictional objection would not begin until a fina
decision is issued in this matter

2. David Zi mrerman appeared on behalf of his father Paul Zi mrerman.
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Conmpany was anmended on April 14, 1993, to reflect the partners as
Gscar Bl ough, Jr., and Richard Kocher, Sr

In view of the above, it is apparent that D. Zi mrerman,
P. Zi mrerman and Schnoke are jointly and severally liable for al
citations issued to Buck Mountain on or before April 13, 1993.
Simlarly, Kocher and Blough are jointly and severally liable for
all citations issued to Buck Muwuntain after April 13, 1993. | am
reserving a decision on whether the Zinmermans and Schnoke are
also jointly and severally liable for citations issued to Buck
Mountain after April 13, 1993. This determination will be based
on whet her these individuals remined substantially involved with
m ni ng operational decisions and whether they retained any
control over the extraction process. See, e.g., WP Coa
Conpany, 16 FMSHRC 1407, 1410-1411 (July 1994).

Finally, the parties requested that | defer a decision on
their financial ability to pay the proposed civil penalties in
order to enable themto obtain and submt additional pertinent
docunent ati on.

The Notice of Hearing scheduling the prelimnary hearing
noted that a hearing on the nerits of the citations in issue
woul d be held within 60 days. Accordingly, further proceedi ngs
in these matters are scheduled for 9:00 a.m on Tuesday,

January 24, 1995, in Harrisburg, Pennsylvania. The hearing

|l ocation will be specified in a subsequent order. The parties
are advised that any notions to approve settlenent by any partner
of any/or all of these matters nmust be filed on or before
Tuesday, January 10, 1995. Any notions filed after that date
wi Il not be considered and the parties will be required to
proceed to trial. The parties are further advised that any party
who fails to appear at the hearing may subject hinmself to the
entry of a default judgnent for the entire civil penalty proposed
by the Secretary.

Jerol d Fel dman
Admi ni strative Law Judge
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Di stri bution:

Oscar Blough, Jr., R D 2, Pine Gove, PA 17963 (Certified Mail)

Gscar Bl ough, Jr., Buck Mountain Coal Conpany No. 2, R D. #2,
Box 425 B-2, Pine Grove, PA 17963 (Certified Mail)

Ri chard D. Kocher, Sr., R D. 4, Box 393A, Pine Gove, PA 17963
(Certified Mil)

Ri chard D. Kocher, Sr., Buck Muntain Coal Conpany No. 2,
R. D. #2, Box 425 B-2, Pine Gove, PA 17963 (Certified Mail)

David Zi mernman, Partner, R D. 4, Box 357B, Pine G ove, PA 17963
(Certified Mil)

Davi d Zi merman, Partner, Buck Mountain Coal Conpany No. 2,
R D. #2, Box 425 B-2, Pine Grove, PA 17963 (Certified Mail)

Paul Zi nmerman, Partner, R D. 4, Box 357D, Pine Grove, PA 17963
(Certified Mil)

Paul Zi nrer man, Partner, Buck Mountain Coal Conpany No. 2,
R D. #2, Box 425 B-2, Pine Grove, PA 17963 (Certified Mil)

Har ol d Schnoke, Partner, R D. 3, Box 77C, Pine Gove, PA 17963
(Certified Mil)

Harol d Schnoke, Partner, Buck Muntain Coal Conpany No. 2,
R D. #2, Box 425 B-2, Pine G ove, PA 17963 (Certified Mail)

Gayle Green, Esq., Ofice of the Solicitor, U S. Dept. of Labor,
3535 Market Street, Room 14480, Phil adel phia, PA 19104
(Certified Mail)
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