CCASE:

SOL (MSHA) V. MUTUAL M NI NG
DDATE:

19941130

TTEXT:



FEDERAL M NE SAFETY AND HEALTH REVI EW COWM SSI ON

OFFI CE OF ADM NI STRATI VE LAW JUDGES
2 SKYLINE, 10th FLOOR
5203 LEESBURG PI KE
FALLS CHURCH, VIRG NIA 22041

SECRETARY OF LABOR, : DI SCRI M NATI ON PROCEEDI NGS
M NE SAFETY AND HEALTH :
ADM NI STRATI ON ( MSHA) , :
ON BEHALF OF . Docket No. WEVA 93-394-D

CLETI S R. WAMSLEY, : Hope CD 93-01, 93-05
ROBERT A. LEWS, : Docket No. WEVA 93-395-D

Hope CD 93-02
JOHN B. TAYLOR
Docket No. WEVA 93-396-D

CLARK D. WLLI AMSON, AND : Hope CD 93-04
SAMUEL COYLE, ; Docket No. WEVA 93-397-D
Conpl ai nant s : Hope CD 93-07
V. :
: Docket No. WEVA 93-398-D
MUTUAL M NI NG | NC., : Hope CD 93-11
Respondent :
Mut ual M ne

DECI SI ON ON DAMAGES, ASSESSMENT OF CI VI L PENALTY,
AND ORDER DENYI NG RESPONDENT' S MOTI ON FOR AN
EXTENSION OF TIME I N WHICH TO RESPOND TO THE

SECRETARY OF LABOR S MOTI ON FOR SUMVARY JUDGVENT

Bef or e: Judge Anthan

On June 24, 1994, | found that Respondent had viol at ed
section 105(c) of the Act in discharging the Conpl ainants on
Decenmber 21, 1992. | ordered the parties to confer and advise ne
within 30 days as to whether they were able to stipulate to the
amount of back pay due the Conplainants and to facts that would
allow nme to calculate an appropriate civil penalty pursuant to
the criteria in section 110(i) of the Act.

The parties were subsequently given an extension of tine
until August 24, 1994, to respond to this order. |In a conference
call with counsel for both parties on August 24, 1994, the
conpl ai nants' counsel advised ne that he had submitted a
cal cul ati on of back pay to Respondent, but had not received a
response.
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On August 26, 1994, | ordered that: 1) No |later than
Sept enber 14, 1994, Respondent respond to the Conplai nants
counsel regardi ng back pay due; 2) No later than Septenber 28,
1994, both parties file with the undersigned their fina
subm ssi ons regardi ng the anobunt of back pay due Conpl ai nants and
the appropriate civil penalty to be assessed.

A motion for sumuary judgnment was filed by the Secretary on
Cctober 28, 1994, representing that no formal witten response to
his cal cul ati ons had been filed by the Respondent, nor had
Respondent provi ded any suggested cal cul ati on of backwages. No
timely response to the Secretary's notion has been filed.

I nstead, on Novenber 14, 1994, the |l ast day on which a response
could be tinely filed, Respondent filed a request for an
extension of time until Novenber 30, 1994. Respondent's counse
states that, "respondent has been unable to gather certain
docunents and conpile certain information relative to the
proceedi ng and get sane to counsel "

In view of the fact that Respondent was required by ny
August 26, 1994, order to respond to the Secretary's cal cul ati ons
no |l ater than Septenber 14, | find that the reasons for which an
extension of time is requested are conpl etely inadequate.
Therefore, | deny the notion for such an extension. The
Secretary of Labor's notion for summary judgnent on the issue of
damages is GRANTED. Respondent is ORDERED to pay the follow ng
anounts to the respective Conpl ai nants

Cletis Wansl ey $35, 880. 88
Clark D. WIlliamson $ 5,203.31
Sanuel Coyl e $19, 667. 81
John B. Tayl or $23,132. 15
Robert A. Lew s $46, 825. 73

The aforenentioned figures have been cal cul ated pursuant to
the information contained in the Secretary's October 28, 1994
nmotion for sunmary judgnment and supporting attachnents.

Assessnment of Civil Penalty

Section 104(a) of the Federal M ne Safety and Health Act
provi des that a mne operator shall be assessed a civil penalty
AAAAAAAAAAAAAAAAAA
1. The Secretary's notion does not indicate receipt of unenpl oynent
i nsurance conpensation by any of the conplainants. Comm ssion
precedent, Cifford Meek v. Essroc Corporation, 15 FMSHRC 606 (Apri
1993), is that conplainants nust subtract any anmounts received in
unenpl oynent conpensation fromthe back-pay award. Therefore, if any
such anmobunts were received they should be deducted fromthe anmount of
back-pay. The Secretary is, therefore, ordered to determ ne whether any
of the conpl ai nants received unenpl oynent conpensati on benefits and, if
so, to return those ampunts to Respondent within 60 days of this order
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of not nore than $50,000 for each violation of an MSHA standard, or
provi sions of the Act. Section 110(i) of the Act provides that the
Conmi ssion shall assess such penalties, taking into account the
operator's history of previous violations, the size of the operator's
busi ness, the gravity of the violation, the negligence of the operator
the good faith denonstrated in attenpting to achieve rapid conpliance
after notification of a violation and the effect of the penalty on the
operator's ability to stay in business.

The Secretary in its anended conpl ai nt proposed a civil penalty of
$15,000. | assess a civil penalty of $5,000 ($1,000 per conplainant).
Al t hough the record indicates that Respondent intentionally
di scri mi nat ed agai nst conpl ainants in the |lay-off of Decenmber 21, 1992,
it also indicates that Respondent has serious financial difficulties.
These problens, in conjunction with the |arge amobunts of back-pay being
awarded to conpl ai nants, lead ne to conclude that $5,000 is an
appropriate civil penalty pursuant to the criteria in section 110(i).

ORDER

Respondent is ordered to pay the conplainants the anounts set forth
herei n as back-pay awards within 45 cal endar days of this order
Respondent is ordered to pay to the Secretary the civil penalty within
60 days of this order. Upon paynent of these anbunts these cases are
di smi ssed.

Arthur J. Anthan
Admi ni strative Law Judge
Di stri bution:

Patrick L. DePace, Esq., Ofice of the Solicitor, U S. Departnent of Labor
4015 W/ son Boul evard, Room 516, Arlington, VA 22203 (Certified Mil)

W Jeffrey Scott, Esq., 311 Main Street, P.O Box 608, Grayson, KY 41143
(Certified Mil)
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