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This case is before ne upon remand by the Conm ssi on,
16 FMSHRC 1407, 1412 (1994). |Issues directed to be reviewed on
remand i nclude argunents franed by Respondent, WP Coal Conpany
(WP) that the Secretary failed to issue the citation at bar
with reasonabl e pronptness; that the section 104(b) order was
i mproperly based upon a terminated citation; FOOTNOTE 1 that WP
was deprived of its constitutional rights when it was purportedly
not accorded the procedural due process attendant to M ne Safety
and Health Admi nistration (MSHA) inspections; and that the
Secretary's enforcenent action was an unfair departure from
its purported past practice of regulating the West Virginia
contract mining industry. Depending upon the disposition of
these procedural issues, it may then be necessary to determ ne
whet her the violation existed as charged and, if so, what is

1/

In a supplenmental brief filed after the Conm ssion remand,
the Secretary stated that he had since vacated this order
| ssues regarding the validity of that order are accordingly now
noot .
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the appropriate civil penalty to be assessed considering the
criteria under section 110(i) of the Federal M ne Safety and
Heal th Act of 1977, 30 U S.C. 0O 801 et seq., the "Act."

Backgr ound

Under a 1969 | ease with the owner, Cole and Crane, WP
hol ds the mining rights to the subject No. 21 Mne, a deep coa
m ne in Logan County, West Virginia. Oiginally WP engaged in
coal extraction at the mine but, in 1988, shifted to contract
mning. In Decenber 1989, WP contracted with Top Kat M ni ng
Inc. (Top Kat) to extract the coal in return for royalty paynments
from WP based upon the tonnage of clean coal produced. At that
time Top Kat filed a legal identity report with MSHA as operator
of the No. 21 M ne.

The agreenment between WP and Top Kat identified Top Kat
as an i ndependent contractor responsible for controlling the
mne, hiring mners and conplying with nmne safety and health
aws. During 1990 and 1991, MSHA conducted a number of
i nspections at the No. 21 M ne and issued a nunber of citations
and wi thdrawal orders to Top Kat. During this tine WP
participated in discussions with MSHA personnel about enforcenent
problems at the mne. On Septenber 4, 1991, an MSHA i nspector
i ssued a nunber of citations to Top Kat including Citation
No. 3750647, alleging a violation of 30 CF. R 0O 77.201 (later
anmended to charge a violation of 30 C.F. R 0O 77.200) for failing
to properly maintain the bathhouse floor. FOOTNOTE 2 The m ne
was placed on a "special enphasis" inspection program on Cctober
10, 1991, because of its alleged safety and health probl ens.
Shortly thereafter, WP term nated Top Kat's contract, shut down
the No. 21 Mne, and submtted to MSHA a |l egal identity report
listing Bear Run Coal Conpany (Bear Run) as the successor
contract or - operator.

On Novenber 14, 1991, MSHA nodified the citations, including
t he bat hhouse citation at issue, to name WP as the "co-operator”
of the mne and al so i ssued a wi thdrawal order, pursuant to
section 104(b) of the Act, alleging failure by WP to abate the
cited condition. As noted, that order has since been vacated by
the Secretary. MSHA subsequently served WP with the nodified
citation and filed a civil penalty petition against Top Kat,
against WP on the theory that it was a "co-operator" and agai nst

AAAAAAAAAAAAAAAAAA
2/

Thi s case involved one of some 138 civil penalty petitions
filed by MSHA against WP for a nunber of alleged violations at
the No. 21 Mne during the tinme Top Kat was the contract m ner
The other cases have been stayed pending resolution of the common
i ssues.
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Bear Run as successor-in-interest. FOOTNOTE 3 The petitions
agai nst Top Kat and Bear Run were di sm ssed at hearing because
those parties had not been served, and only WP s liability
remai ned at issue.

Following trial, it was held in the initial decision that
WP was a nine operator under the Act, but under the criteria
established by the Commission in Phillips Uanium Corp., 4 FMSHRC
549 (1982), the Secretary had not met his burden of proving that
he acted perm ssibly in proceedi ng against WP. As noted, the
Commi ssion reversed the latter findings holding that too nuch
reliance was placed upon the Phillips Urani um decision and
remanded the case for determnination of remaining issues.

| ssues on Remand

WP clains that the Secretary's enforcenent action in this
case was an unfair departure fromits purported past practice of
regul ating the West Virginia contract mining industry. 1In this
regard, WP appears to assert that it had been the uniform MSHA
policy prior to the instant enforcenent action to cite only the
contract mner for health and safety violations in contract
m ni ng situations.

While there is record support that MSHA had never before
cited WP as | essee/operator for violations at the No. 21 M ne
during its contract with Top Kat and that, at least in the areas
under the inspection authority of the Logan, West Virginia, MSHA
Subdi strict Office, it was probably not the practice to cite such
| essee/ operators, WP certainly has not established by record
evi dence the proposition that there was such a uniform
i ndustry-wi de Secretarial policy (Tr. 1-119, 200, 236 and
237). FOOTNOTE 4 No such inference can properly be drawn from
the record evidence cited by WP. Clearly, Noah Ooten, a
supervisor for the Logan, West Virginia, MSHA Field O fice was
not speaking in the context of a national or even a West Virginia
Secretarial policy when he testified. More particularly, the
fact that Ooten was unaware of instances in which MSHA had
previously cited a mneral rights owner or |essee for violations
of a contract mner clearly does

AAAAAAAAAAAAAAAAAA
3/

In his original petition filed in this case, the Secretary
proposed a civil penalty of $1,176 for the violation. At ora
argunent follow ng remand, the Secretary acknow edged that a 35
percent reduction of this proposed penalty would be appropriate
since he had vacated the "section 104(b)" failure-to-abate order
and now acknow edges that whoever the mne operator is, it is
entitled to full credit for good faith abatenent.

e
4/

Transcri pt references to the Septenber 24, 1992, proceedings
will be prefaced by "I," to the Septenmber 25, 1992 proceedi ngs by
a "ll," and oral argument on Cctober 17, 1994, by a "IlI."
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not prove that in fact it had never before occurred (Tr. [-119).
It is disingenuous to suggest otherwi se. The sane is true for
WP s references to the testinony of MSHA Inspector Stepp (Tr

| -200, 236-237). The Secretary maintains noreover that as a
matter of |aw no such regulation or uniform policy statenment

exi sted then or now exists. |In any event, WP has failed to
establish by record evidence that any such uniform industry-w de
Secretarial policy existed and this being an essential premise to
its argunment, that argunment nmust accordingly fail. FOOTNOTE 5

Mor eover, WP cannot fairly claimlack of prior notice
that the acts of its contractor could lead to liability in Iight
of the Iong established case law. In one of its earliest
deci si ons, the Conm ssion placed the mning industry on notice
that private contractual assignnments of liability and private
characterizations of parties would not shield operators from
liability. |In Secretary v. Republic Steel Corp., 1 FMSHRC 5, 11
(1979), issued 10 years before WP contracted with Top Kat,
t he Conmi ssion concluded, within the franework of the identica
definition of "operator"™ in the Federal Coal M ne Health and
Safety Act of 1969, that a "mi ne operator cannot be all owed
to exonerate itself fromits statutory responsibility for the
safety and health of mners nmerely by establishing a private
contractual relationship in which mners are not its enployees
and the ability to control the safety of its workplace is
restricted.”

In the case of Cyprus Industrial Mnerals Co. v. Federa
M ne Safety and Heal th Revi ew Comm ssion, 664 F.2d 1116 (9th Cr
1981), the Federal Circuit Court of Appeals also anticipated the
situation herein, where the owner/l essee contracts extraction
and safety functions to another entity and then argues that the
owner/lessee is not liable for ensuing violations. |In the
Cyprus case, the Court stated:

The Secretary presents sound policy reasons for
hol di ng owners |iable for violations conmtted by

i ndependent contractors. For one thing the owner

is generally in continuous control of the conditions
at the entire mine. The owner is nore likely to
know the federal safety and health requirenents. |If
the Secretary could not cite the owner, the owner
coul d evade responsibility for safety and health
requi renents by using independent contractors for
nost of the work. The Secretary should be able to

AAAAAAAAAAAAAAAAAA
5/

The evi dence that MSHA had not previously taken enforcenent
action against WP as | essee/operator of the No. 21 M ne may
neverthel ess be considered in mtigation of negligence. See King
Knob Coal Co., 3 FMSHRC 1417 (1981) and Decision infra, p. 10-11.
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cite either the independent contractor or the owner
depending on the circunstances. |d. at 1119.

More recently the rationale for holding owner/| essee
operators |iable under the Act was restated and reinforced in
Bul k Transportation Services, Inc., 13 FMSHRC 1354, 1359 (1991),
wherei n the Conmi ssion wote:

Thus, an owner is held liable for the acts of its
contractor not merely because the owner has continuous
control of the entire m ne but, rather, because the
Act's schenme of liability provides that an operator

al though faultless itself, may be held liable for

the violative acts of its enpl oyees, agents and
contractors.

It is further noted that WP actually anticipated its
liability for violations of the Act when it provided in its
contract with Top Kat a duty for Top Kat to indemify WP for any
penal ti es assessed against WP for the actions of Top Kat
(Respondent's Exhibit No. 3, pps. 13-14, 58-59).

In any event, even assumi ng that the Secretary had not
always cited off-site owner/| essee operators in the past, the
Secretary cannot, because of such inaction, be estopped from
ot herwi se | egal enforcenent action under the Act. See King Knob
Coal Co., 3 FMSHRC 1417, 1421-1422 (1981), Bulk Transportation
Services, Inc., 13 FMSHRC 1354, 1361 (fn. 3), and U S. Steel
15 FMSHRC 1541, 1546-47 (1993).

The next claimpresented on remand is the assertion that WP
was deprived of its constitutional rights when it was purportedly
not accorded the procedural due process attendant to MSHA
i nspections. FOOTNOTE 6 In particular, however, WP asserts it
was denied rights provided nine operators under Section 103(f) of
the Act. Section 103(f) provides in pertinent part that "a
representative of the operator and a representative authorized by
his mners shall be given an opportunity to acconpany the
Secretary or his authorized representative during the physica
i nspection of any coal or other mne nade pursuant to the
provi si ons of subsection (a), for the purpose of aiding such
i nspection and to participate in pre- or post- inspection
conferences held at the mne."

The short answer to this contention, however, is that WP
wai ved these rights granted to nmine operators by failing to file
a legal identity report identifying itself as a mne operator
as required by Section 109(d) of the Act and under 30 C. F.R

o
6/

At oral argument WP counsel added that this "due process”
claimwas intended to fall within the protections of the Fifth
Amendnent, U.S. Constitution.
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0 41.10 -41.13 and 41.20. FOOTNOTE 7 It is, of course, a wel
established principle of law that even constitutional rights may
be waived and forfeited. See Yakus v. United States, 321 U.S.
414, 64 S.Ct. 660, 88 L.Ed. 834 (1944), and Johnson v. Zerbst,
304 U. S. 458, 58 S.Ct. 1019, 82 L.Ed. 1461 (1938). As noted

at trial, the rights accorded m ne operators under Section 103(f)
of the Act can only be provided to an entity if the Secretary is
appropriately informed through a legal identity report that he

is in fact an operator of the mne (Tr. 1-119, 155, 205-207). In
the instant case, it is undisputed that WP had not filed the
requi site legal identity report as an operator of the No. 21 M ne
during relevant times and accordingly I find that it has waived
its rights under Section 103(f) to be infornmed of the right to
acconpany an inspector and the right to attend any pre-inspection
conference. FOOTNOTE 8

WP also maintains that MSHA failed to include it in a
post-inspection "close-out" conference and "10-day" safety and
health conference. However, according to the testinony of MSHA
I nspect or Ceorge Cavendi sh, which I find credible, WP President
Vernon Cornett was in fact informed of WP s right to post-

i nspection conferences follow ng the i ssuance to him of, anong
other things, the citation at bar (Tr. 1-230-231) and that
Cornett did not request any such conferences (Tr. 1-138). In
addition, it is acknow edged that WP officials were aware of
their rights to such conferences and el ected not to seek such

conferences (Tr. 111-120-124). 1In this regard, WP also
mai ntai ns that such post-inspection conferences would in any
event have been neaningl ess. Under the circunstances, | find

that WP waived its rights to post-inspection conferences by
knowi ngly electing not to seek such conferences.

Inits final argunent to vacate the citation, WP argues
that MSHA failed to issue the citation with "reasonabl e
pronpt ness" as prescribed by Section 104(a) of the Act. That
section provides in part as foll ows:

I f upon inspection or investigation the Secretary or
his authorized representative believes that an operator
of a coal or other mine subject to this Act has

AAAAAAAAAAAAAAAAAA
7/

30 CF.R 0O41.11(a), for exanple, provides in part that
"the operator of a coal or other mine shall, in witing, notify
the appropriate district manager of the Mne Safety and Health
Admi ni stration in the district in which the mne is |ocated of
the legal identity of the operator.™

AAAAAAAAAAAAAAAAAA
8/

Alternatively, WP may be barred by estoppel fromclaimng a
deni al of such rights by having failed to have properly notified
the Secretary through a legal identity report that it was an
operator entitled to such rights.
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vi ol ated any mandatory health or safety standard, he
shall with reasonable pronptness issue a citation to
the operator . . . . The requirenments for the issuance
of a citation with reasonabl e pronptness shall not be a
jurisdictional prerequisite to the enforcenment of any
provi sion of this Act.

It is undisputed that in the present case the inspection
that resulted in the issuance of Citation No. 3750647 took place
on Septenber 4, 1991. The Secretary issued the citation against
Top Kat on that date and nodified the citation to nane WP as a
co-operator on Novenber 14, 1991. The Secretary served WP with
a copy of the nodified citation in Decenmber 1991 or January 1992.
Accordingly, there was a del ay of approximately 71 days between
the date of the inspection and the date of the issuance of the
citation against WP and a delay of approximately 3 to 4 nonths
between the date of the inspection and the date of service of
the citation on WP.

W P argues that this delay violates the nmandate of
Section 104(a). This argunent ignores, however, the effect of
the | ast sentence of Section 104(a) that "the requirenent for
the issuance of the citation with reasonabl e pronptness shal
not be a jurisdictional prerequisite to the enforcenent of any

provision of this Act." Moreover, the Act's legislative history
expl ai ns:
There may be occasions where a citation will be

del ayed because of the conplexity of issues raised
by the violations, because of a protract[ed] accident
i nvestigation, or for other legitimte reasons. For
this reason, Section [104(a)] provides that the

i ssuance of a citation with reasonable pronptness is
not a jurisdictional prerequisite to any enforcenent
action. H Rep. No. 181, 95th Cong. 1st Sess. 30
(1977), reprinted in Senate Sub-Conmittee on Labor
Legi sl ative History of the Federal M ne Safety and
Heal th Act of 1977 (Leg. Hist.), at 618 (1978).

In the case at bar, | do not find that a delay of as
Il ong as four nonths woul d not have been reasonably pronpt
under the circunstances. It is readily apparent fromthe

background of this case that the delay herein was due in

| arge part to uncertainty regarding the identity and degree of
liability of all responsible mine operators. |Indeed, part of the
uncertainty may have been the result of WP's own failure to have
filed a legal identity report with the Secretary identifying
itself as an operator of the subject mne. Had WP filed a |l ega
identity report as an operator it may reasonably be inferred

that the citation would have been served upon WP at a nuch
earlier time (See Tr. 1-119, 155, 205-207). Thus, not only do
find that the citation was issued with "reasonabl e pronpt ness"
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wi thin the nmeaning of Section 104(a) of the Act, but that, in
addition, | find that WP waived its right to any earlier service
of the citation by its own failure to have filed a |legal identity
report. See A d Dom nion Coal Power Co., 6 FMSHRC 1886, 1894
(1984), rev'd on other grounds, Od Dom nion v. Donovan, 772 F.2d
92 (4th Cir. 1985).

Since the procedural objections raised by WP have been
rejected herein, the only remaining issue is whether the
violation charged in Citation No. 3750647 did in fact occur
and, if so, was it a "significant and substantial™ violation
and what is the appropriate civil penalty to be assessed. The
citation charges as foll ows:

The # 20 bath house facility was not nmintained in
good repair to prevent accidents and injuries to

enpl oyees in that there was an area of the bath house
fl oor approximately 2-1/2 foot by 2-1/2 foot that was
rotten and the wood was wet and weak, (ready to
col | apse anyti ne)

The cited standard, 30 C.F. R 0O 77.200, provides that
"all mne structures, enclosures, or other facilities (including
custom coal preparation) shall be maintained in good repair to
prevent accidents and injuries to enployees."

The testinmony of MSHA | nspector Tyronne Stepp is undi sputed
t hat the bathhouse fl oor was "basically rotten." |Indeed, Top Kat
official WIIliam Adkins, sole officer and stockhol der of Top Kat,
admtted that there was a "big hole” in the floor. The bathhouse
door was unl ocked and according to Stepp "any person wal king on a

rotten deteriorated floor . . . are [sic] subject to slip[ping]
and hurt[ing] an ankle [and] if it gives way you are subject to
break[ing] a leg." Wthin this framework of evidence the

violation has clearly been proven as charged.

Stepp further opined that the violation was "significant
and substantial" because "it's reasonably likely . . . due to the
amount of traffic in the bathhouse . . . you have several coa
mners in and out different shifts occasionally.”™ A violation
is properly designated as "significant and substantial" if,
based on the particular facts surrounding that violation, there
exi sts a reasonable |ikelihood that the hazard contributed to

wWill result in an injury or illness of a reasonably serious
nature. Cenent Division, National Gypsum Co., 3 FMSHRC 822,
825 (1981). In Mathies Coal Co., 6 FMSHRC 1, 3-4 (1984), the

Conmi ssi on expl ai ned:

In order to establish that a violation of a
mandatory standard is significant and substantia
under National Gypsumthe Secretary nust prove:

(1) the underlying violation of a mandatory safety
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standard, (2) a discrete safety hazard -- that is, a
measure of danger to safety -- contributed to by the
violation, (3) a reasonable |likelihood that the hazard
contributed to will result in an injury, and (4) a
reasonabl e likelihood that the injury in question wll
be of a reasonably serious nature.

See al so Austin Power Co. v. Secretary, 861 F.2d
99, 103-04 (5th Cir. 1988), aff'g 9 FMSHRC 2015, 2021
(1987) (approving Mathies criteria).

The third element of the Mathies formula requires that
the Secretary establish a reasonable |likelihood that the
hazard contributed to will result in an event in which there
is an injury (US. Steel Mning Co., 6 FMSHRC 1834, 1836 (1984),
and also that the |ikelihood of injury be evaluated in terms of
conti nued normal mining operations. U S. Steel Mning Co., Inc.
6 FMSHRC 1473, 1574 (1984); see also Hal fway, Inc., 8 FMSHRC 8,
12 (1986) and Southern G| Coal Co., 13 FMSHRC 912, 916-17
(1991).

Wth the above framework I conclude that the violation was
i ndeed "significant and substantial" and of high gravity. In
reachi ng these conclusions | have not disregarded the testinony
of WIliam Adki ns that the bathhouse was "not supposed to have
been used." However, | can give such specul ative and self-
serving testinmony but little weight in light of the fact that the
bat hhouse door was unl ocked and the prenises openly accessible.

In determ ning an appropriate civil penalty under section
110(i) of the Act, the followi ng factors nust be consi dered:
"[t]he operator's history of previous violations, the
appropri ateness of such penalty to the size of the business of
the operator charged, whether the operator was negligent, the
effect on the operator's ability to continue in business, the
gravity of the violation, and the denmonstrated good faith of the
person charged in attenpting to achieve rapid conpliance after
notification of a violation."

The Secretary acknow edges that there is nothing in the
record to support a finding regarding "the size of the business
of the operator charged," and notes that this was a small m ne

(Tr. 1'11-31). The Secretary al so acknow edges that whoever the
operator is deenmed to have been, it is entitled to full credit
for good faith abatement (Tr. 111-29). The Secretary further

acknow edges that there is nothing in the record regarding the
hi story of violations of any operator at the subject mne (Tr.
[11-37). WP has not shown how a civil penalty would affect its
ability to continue in business. Gavity has al ready been
deternmi ned to be high.



~2414

The Secretary argues, finally, that WP s negligence should
be based upon both its own negligence in contracting with Top Kat
and upon an inmputation of Top Kat's negligence. The record is
devoi d, however, of any evidence that before contracting with
Top Kat, WP had know edge of, or that in fact Top Kat had a
prior history of, safety and/or health violations or that WP
should in any way have been placed on notice of any deficiencies
in Top Kat's past safety and/or health performance. Accordingly,
there is no basis for the Secretary's contention that WP was
negligent in its selection of Top Kat as its contractor

The Secretary further argues, but without reference to
record evidence, that WP was negligent in "failing to intervene
when it becane evident that [Top Kat] was in serious
non-conpliance.” \While there is record evidence that Top Kat had
received prior citations, the record also shows, contrary to the
Secretary's allegations, that WP officials in fact met with MSHA
representatives in an attenpt to resolve safety probl ens between
MSHA and Top Kat. Indeed, this is the same evidence the
Secretary has cited in maintaining that WP was a co-operator
More specifically, however, there is no evidence that WP had any
know edge of Top Kat's non-conpliance with the mandatory standard
at issue in this case. Accordingly, |I find the Secretary's
argunent herein to be without nerit.

| further reject the Secretary's attenpt to i nmpute
Top Kat's negligence to WP through an agency theory at this
|ate stage in the proceedings. In this regard, the Secretary has
claimed Top Kat was negligent in this case because it should have
known of the violation. According to Inspector Stepp "you wal k
on [the bathhouse floor] every day . . . it's obvious (Tr.
|-197). However, the Secretary's theory, fromthe begi nning of
this case when the civil penalty petition was filed, has been
that WP was a "co-operator" responsi ble based upon its own
exercise of "control and supervision over the operation of the
No. 21 M ne" (See also Tr. 1-11, 15-16). It is only since trial
and Commi ssion remand after the "co-operator"” theory had been
twice rejected that the Secretary changed his theory of WP s
responsibility to one based upon the inputed negligence of Top
Kat as an agent of WP. Wile this additional theory could
per haps have at sonme point in tinme been included in an anended
pl eadi ng (anended petition for civil penalty) upon appropriate
notion under FED. R. CIV. P. 15, it cones too late at this stage
of the proceedings and would clearly be prejudicial to WP. See
3 Moore's Federal Practice O 15.08[4]. To allow an anmendnment to
the petition now woul d deny W P an opportunity it would otherw se
have had at trial to defend against such a theory by presenting
evi dence that an agency relationship may not in fact have existed
bet ween Top Kat and WP.

In any event, overriding any finding of negligence against
WP is the fact that even though the Secretary had know edge of
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WP s relationship as | essee of the mning rights at the No. 21
M ne, he had never previously charged WP with any violations

at the mine (Tr. 1-166). This lack of prior enforcenment against
WP (as well apparently as against other mineral rights owners
and | essees under the inspection authority of the Logan,

West Virginia MSHA Field O fice), including the failure to
enforce the legal identity reporting requirenments agai nst WP,
may properly be considered in mtigation. See King Knob Coa
Co., 3 FMSHRC 1417 (1981). Under the circunstances, | find WP
chargeable with but little negligence and find that a significant
reduction in civil penalty to $250 is appropriate.

ORDER

Citation No. 3750647 is AFFI RMED and WP Coal Conpany is
directed to pay a civil penalty of $250 within 30 days of the
date of this decision.

Gary Melick
Admi ni strative Law Judge
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