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Charles C. High, Jr., Esq., Kenp, Smith, Duncan
& Hammond, ElI Paso, Texas, for Respondent.

Bef or e: Judge Fauver

This is a discrimnation action under 0O 105(c) of the
Federal M ne Safety and Health Act of 1977, 30 U.S.C. 0O 801
et seq.

Havi ng consi dered the hearing evidence and the record as a
whole, | find that a preponderance of the substantial, probative
and reliable evidence establishes the Findings of Fact and
further findings in the Discussion bel ow

FI NDI NGS OF FACT

1. Conpl ainant, James Waters, began working for Respondent,
IMC Fertilizer, Inc., on April 15, 1985, at IMC s Carlsbad, New
Mexico mne. M. Waters has a Bachel or of Science Degree in
Met al | urgi cal Engi neering, a Master's Degree in Business
Admi nistration, with a specialty in Industrial Managenent, and
substantial experience in mneral chem cal processing,
engi neering and plant operations. |MC s annual pay eval uations
of M. Waters were very favorable. The conmpany does not contend
that he was di scharged for cause, but contends he was term nated
in a reduction in force due entirely to business reasons.

2. |IMC owns a |large underground m ne near Carlsbad, New
Mexi co where it mnes potash and other minerals for sale or use
in interstate commerce. Respondent also has mning and
processi ng operations in Louisiana, Florida, and Canada and
mai nt ai ns corporate headquarters in Northbrook, Illinois. The
Carl sbad mi ne enpl oys about 600 enpl oyees.
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3. Conpl ainant was hired at the Carlsbad mine in 1985 as
Superi ntendent of Construction and Engineering. He transferred
to Surface Production Superintendent in 1989 and was pronoted to
Manager of Surface Operations on July 1, 1992. This was the
nunmber two position in surface operations. Dale WIIhoit,
Producti on Manager, was Conpl ai nant's supervisor for his entire
enpl oyment .

4. On April 29, 1993, Conplainant's position was elimnnated
and his enploynment term nated along with four other enployees in
a reduction in force at the Carl sbhad m ne

5. Following his term nation, Conplainant filed a conpl aint
with the Mne Safety and Health Adm nistration claimng that he
was termnated in violation of O 105(c) of the Act. MSHA
i nvestigated the conplaint and concl uded that no violation had
occurred.

The Conpany's Financi al Problens

6. In 1992 and continuing into 1993, the company
experienced maj or financial problens. These were brought on by a
conbi nati on of factors, including, a sharp decline in the price
of phosphate, expenses associated with an inrush of water into
the conpany's Canadi an m ne, poor performance of a sul phur
operation in which the conpany invested heavily, and the
settlenment of litigation arising out of an explosion at the
conmpany's facility in Sterlington, Louisiana. For the third
quarter ending on March 31, 1993 (the fiscal quarter ending just
prior to the April 1993 reduction in force), the conpany reported
a net loss of $113.7 mllion. This included a litigation
settlenent of $108.5 million. Throughout this period, the
Carl sbad m ne remai ned profitable.

7. Concerned that its bank creditors would call its |oans,
whi ch were in excess of $50 million, the Conpany retained outside
bankruptcy counsel and prepared the necessary filings in the
event they were needed.

Reductions in Force

8. Because of its financial difficulties, the conpany
i mpl enmented reductions in force in 1992 and 1993, term nating
over 600 enpl oyees.

Ef fect On Carl sbad M ne
In 1992

9. Although the Carl sbad m ne remai ned profitable, it was
required to share the Conpany's financial burden by reducing
costs. I n Novenmber 1992, Walt Thayer, Vice President and Cenera
Manager of the Carlsbad m ne, was asked by his supervisor
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corporate Executive Vice President Jim Spier, to contribute as
much as he could to cash flow, to produce at the best margin
possi bl e, and to cut costs as nuch as possible. This meant that
the Carl sbad m ne was being asked to increase production at the
sane tinme it was being asked to cut costs.

10. In 1992, Thayer was able to acconplish this w thout
| ayi ng off many people. Because additional enployees were needed
to increase production and therefore increase cash flow, Thayer
hel d off hiring the additional people and, instead, transferred
peopl e from ot her positions into underground m ner positions
whi ch were necessary to increase production. |In addition, sone
positions were elimnated while others were not filled. A few
enpl oyees were either offered a retirenment package, a severance
package, or laid off. All decisions on cost reduction at
Carl sbad were made by Thayer. A total of five enployees were
separated fromthe payroll during this reduction in force.

In 1993

11. The conpany's financial problens continued and in early
1993 the Carlsbad nmine was again asked to cut costs. On
March 22, 1993, Executive Vice President Spier, Thayer's
supervisor, called fromthe corporate office and in Thayer's
absence talked to Dale Wl hoit, the Producti on Manager. Spier
told WIllhoit that the Carl sbad mine was behind in production
was $32,500 unfavorable in |abor and salaries, and there was "
choice" but to have a further reduction in costs.

no

12. Wllhoit imediately called Thayer, who was on vacation
and told himof Spier's instructions. Thayer told WIllhoit to
start making a list of what he thought could be done to reduce
costs.

13. As requested, WIlIlhoit prepared a |ist of recomended
noves and terminations. The list included 19 individuals and
listed their salaries and WIllhoit's recommended personne
actions. Anong his recomendati ons were to nmove Cy Bullen to
Manager M ne Operations, Mrehouse to M ne Engi neer, and
Conpl ai nant to Production Superintendent.

14. Thayer did not accept all of WIlhoit's recommendati ons.
He decided to elinmnate the | evel of managenment directly bel ow
Producti on Manager (WIllhoit). This level consisted of three
positions: M ne Manager, held by Dan Mrehouse; Surface
Operations Manager, held by Conpl ai nant; and M ne Operations
Coordi nator, held by Cy Bullen. Upon elim nation of this |evel,
t he enpl oyees previously reporting to these positions were to
report directly to the Production Manager (WI I hoit).

15. Thayer retai ned Mirehouse by offering hima denption to
M ne Engi neer in the M ne Engi neering Departnent.
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16. Cy Bullen was 66 and entitled to retirement. Thayer
pl aced himon full retirement and gave hima generous severance
package that Bullen found to be "very good."

17. Conpl ai nant was term nated without an offer of transfer
or denoti on.

18. In addition to elimnating Conplainant's |evel of
managenment, Thayer elim nated three | ower positions and
term nated the enployees. |In total, five enployees had their
jobs elimnated and were term nated: Linda Carr, Receptionist;
Scot Bendi xsen, Personnel Supervisor; Mra Jacks, Data Entry
Operator; Cy Bullen, Mne Operations Coordinator (placed on ful
retirement); and Conpl ai nant, Manager of Surface Operations.

19. Once Thayer decided on the cost reductions, his plan was
sent to the corporate office for review and approval. The
corporation pronptly approved.

20. Oiginally, it was planned to have the inmedi ate
supervi sor meet with each enpl oyee being term nated. However
Thayer deci ded that he would neet with them i ndividually.

21. On April 29, 1993, Thayer sunmoned Conpl ai nant to his
office at the end of the shift. He told himhis job was
elimnated i medi ately, that he was to | eave the property
i medi ately, and that the conpany would enpty his desk and send
hi s personal belongings to him Conplainant tried to ask him
whet her he could take a denotion or transfer, but Thayer cut him
of f and told himhe had soneone el se coming in and could not talk
to himand that if he had any questions he should call WIlcox (in
Human Resources). Conpl ai nant insisted on taking sone of his
personal belongings with him and Thayer assigned a subordi nate
enpl oyee to escort himto his office, watch himas he renoved
personal bel ongi ngs and escort himto the front gate. | find
that Thayer's abrupt and insulting treatnment of Conpl ai nant
resulted from substantial nanagement hostility toward
Conpl ai nant .

22. Shortly after Conplainant's term nation, WIIhoit
prepared a "Confidential" evaluation on Conpl ai nant, which was
pl aced in Conplainant's file. WIIlhoit rated himaverage in

performance and bel ow average in "attitude." WIllhoit's
eval uation effectively eradicated years of very favorable
performance eval uations received by Conplainant. | find that

Wl hoit's downgradi ng evaluation resulted from substantia
management hostility toward Conpl ai nant.

The Robbi e Slusher Matter

23. In his conplaint to MSHA, Conpl ai nant all eged that he
was termnated in retaliation for his conduct in connection with
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an incident involving Foreman Robbie Slusher. Specifically,
Conpl ai nant al | eged that:

M. Waters becane aware of an incident resulting in injury
to a mner that involved the possibility that the injured
mner's front-line supervisor had willfully or know ngly

pl aced the mner in an unsafe condition. Further, it cane
to Waters' attention that IMC s report to MSHA had
intentionally msstated the nature of the supervisor's

i nvol vement in the injury. M. Waters brought the matter to
the attention of his supervisors at | MC, and recomended
that front-line supervisors be given additional training,
with particul ar enphasis on knowingly or willfully

subj ecting mners to unsafe working conditions. Despite M.
Wat ers' exenplary record, he was discharged six weeks | ater

24. This incident involved an accident on March 11, 1993,
when Foreman Robbi e Slusher (one of the supervisors under
Conpl ai nant) was sent to nmeasure a pipe for a blueprint. When he
arrived, he saw that the pipe was higher than he could reach. He
observed a 6 x 6 x 40 inch tinber nearby, stood it on its end and
| eaned it against a feed punp, thinking that he could stand on it
and reach the pipe. A miner, MKke Sensibaugh, offered to help
Sensi baugh clinmbed on the tinber while Slusher steadied it with
his foot. The miner attached a safety belt to clinb up to the
pi pe to be neasured. \When he was finished and stepped on the
ti mber to descend, the tinber slipped and he caught hinself on
anot her pipe. The sudden nmove and pressure dislocated his
shoul der. He was out for several weeks and returned for
restricted duties.

25. The follow ng norning, Thayer called a neeting to find
out what happened, whether any discipline was needed and what
could be done to prevent simlar accidents. This was attended by
Thayer, Wl Il hoit, WIcox, Conplainant, and Ji m Spearman, the
Mai nt enance Superintendent. Conplainant's principal concern
going into the nmeeting was that the conmpany "would take this
young man (Sl usher) who had been a supervisor for at that time |
amgoing to think a year and a half or so and term nate his
enmpl oynment. . . ." Tr. 508.

26. During the nmeeting Conplainant expressed his concern for
Sl usher and said he did not want to see himternm nated or charged
by MSHA. He al so recomrended that front-line supervisors be
gi ven special training on potential liability for willful or
knowi ng violations that place mners in danger. After review ng
the incident, the group decided that Slusher should not be
term nated but that he should be suspended fromregul ar duties
for three days with pay, required to present safety sem nars on
the use of |adders, receive a witten reprimand, and be protected
in the report to MSHA. Wth respect to reporting the accident to
MSHA, Conpl ai nant asked, "How are we going to take care of the
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acci dent report to MSHA?" Tr. 518. W] cox, who had
responsibility for safety as well as human resources, said that
was his responsibility and he would "take care of it."
Conpl ai nant thought that WIcox's statenment meant that Slusher
woul d be witten out of the MSHA report. He had no objection to
this and expressed no di sagreenent.

27. At the conclusion of the neeting, Thayer polled everyone
to see if there was a consensus on how the matter should be
handl ed. Everyone agreed, including Conpl ai nant.

28. IMC' s accident report to MSHA was prepared a few days
later, on March 16, 1993, but was not sent to MSHA until May 6,
1993, the day Sensi baugh returned to work for restricted duties.
The report was filed with MSHA after Conplainant's term nation.

A conparison of IMC s internal accident report (Exh. C-2) and the
report to MSHA (Exh. C-3) shows that Slusher's involvenment and
the failure to use a |l adder were written out of the report to
MSHA. The report to MSHA was deceptive and covered up the safety
accident as a nmere "slipping" accident without fault.

29. On the date of the neeting, March 12, 1993, Conpl ai nant
had prepared an advance nmenorandumto Dale WIlhoit. The
menor andum (Exh. C-4) argued to save Slusher from di scharge by
poi nting out a perceived failure of the conpany to train front-
line supervisors as to "the inplications of know ngly or
willfully placing an enployee in an unsafe situation" and the
"potential liabilities for both the salaried enployee and | MC-
Fertilizer " It concluded with the statenent:

Had we had an ongoi ng programto reinforce our position on
this and thoroughly explain the law, I would be forced to
recomend termn nation

30. Conpl ai nant gave copies of his nmenbrandumto a secretary
before the neeting on March 12, expecting her to deliver the
menorandumto WIlhoit and WIcox before the nmeeting. However,
she did not deliver it until shortly after the neeting.

31. WIllhoit and WIcox were both upset by the nmenorandum
whi ch exposed IMC to potential liability for Foreman Slusher's
failure to use a |ladder and for I MC s (planned) deceptive
accident report to MSHA. They told Conplainant to destroy the
menor andum  Conpl ai nant destroyed the nmenorandum except for one
copy. On prior occasions, he had been instructed to destroy
menor anda dealing with various matters, some involving safety and
some unrelated to safety.

32. At times, WIIlhoit (Conplainant's supervisor) had warned
Conpl ai nant about writing nenoranda that put the conpany in a bad
light. He advised himnot to wite nenoranda on safety probl ens
and counsel ed himthat any nenoranda contai ni ng unfavorabl e
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i nformati on on safety woul d not be well received by higher
management. Conplainant felt intinmdated by Wil hoit's remarks.
In one instance, he rempved any reference to safety in a

menor andum r equesting that UHF radi os be purchased for

comruni cations with mners. He did not realize his Slusher
menor andum was controversial until WIlcox and WIIl hoit becane
upset and told himto destroy it.

The Air Transfer/Cullins Mtter

33. Although not nentioned in his MSHA conpl ai nt,
Conpl ai nant contended at the hearing that his termi nation was
al so notivated by his nmenmorandum of COctober 10, 1990, and his
continuing efforts up to February 1993, to persuade the conpany
to correct what he considered to be a serious hazard in using PVC
pi pe to transfer acid.

34. In its reagent plant, the conpany uses hydrochloric acid
in the processing of ore. The acid is stored in a tank and nust
be transferred at specified tinmes. This has been a part of the
processi ng operation for over 30 years. A storage buil ding
contains three m xi ng tanks and storage tank of am ne. CQutside,
there is a storage tank containing hydrochloric acid. Am ne mnust
be neutralized with hydrochloric acid to render it usable for
| MC's purposes.

35. At various tines, the acid has been transferred into the
storage building by one of two nethods: pressurized air or an
acid punp. Prior to Conplainant's arrival, acid had been
transferred by a Wlfrey punp before the conpany switched to an
air transfer system The WIfrey punp |eaked acid around the
shaft, causing some mai ntenance and repair problens.

37. When Conpl ai nant was hired, the conmpany was using the
air transfer systemw th PVC pipe as the conduit for the acid.

38. On Cctober 9, 1990, Conpl ainant inspected the air
transfer systemin response to an enpl oyee conpl ai nt about funes
in the reagent plant. Conplainant had not exam ned the system
AAAAAAAAAAAAAAAAAAA

1

Ext ensi ve evi dence was introduced at the hearing by
Conpl ai nant and Respondent on the Slusher matter, the air
transfer/Cullins matter and the reduction in force, wthout
obj ection by Respondent or Conplainant as to the issues being
tried. The case was tried on the key issues whether the Sl usher
matter and the air transfer/Cullins matter involved protected
activities by Conpl ai nant, whether his termnation in the
reduction in force was notivated "in any part" by protected
activities, and, if so, whether Respondent proved an affirmative
def ense.
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before. Conpl ai nant had substanti al experience with PVC pi pe and
believed it was not safe as a conduit for acid. \When he

i nspected the air transfer system he saw an i medi ate hazard in
the conpany's use of PVC pipe. Conplainant then prepared a

menor andum to W1l hoit, dated October 10, 1990, in which he
informed WIIlhoit of the problem and recommended that a regul ar
acid punp be purchased i mediately and that the conpany stop
using the air transfer system Hi s nenorandum stated in part:

| further recommend we use acid grade
stai nl ess, hastelloy, or FRP piping and do
away with the cheap PVC we are currently
using. | doubt if you would get the

manuf acturers to certify the contractor grade
PVC we use for concentrated HCI1.

We are now highly exposed to a potentia
accident in this area and cost of a punmp and
pi ping at $4,000 - $5,000 is a very cheap
policy.

Copies were sent to Daily Jones, Jim Spearman, and J. MKenny.

39. WIllhoit was upset by this menmorandum and told
Conpl ainant to shred it. Wen Conplainant said it had already
been distributed to others, WIllhoit wote a nunber of itens on
t he nmenorandum for further study.

40. Conpl ai nant gave a copy of WIllhoit's questions to Daily
Jones and asked himto "check it out."” Jones never finished the
proj ect because Conpl ai nant determ ned his work priorities and
assigned himto other tasks.

41. Conpl ai nant did not respond to the questions asked hy
Wl hoit because he thought WI Il hoit had made up his mnd and a
further reply would be futile. He also was intimdated by
Wil hoit's strong reaction to his menorandum and to his warning,
after the menorandum not to put safety problens in witing.

42. On July 1, 1992 Conpl ai nant was pronoted to Manager of
Surface Operations, based upon WIllhoit's recommendation

43. Purchases on requisitions required WIllhoit's approva
if they were for his department. However, if an itemcould be
found in the city of Carlsbad in the range of $1,000 - $2,000 it
could be purchased wi thout his approval.

44, On August 26, 1992, a Teel acid punp had been received
on a "city ticket" in the conpany's warehouse. Five days |ater
August 31, 1992, the Conplainant instructed Ji m Spearman to have
the "new acid punp" installed. Copies of these instructions were
sent to Wllhoit. The punp was installed Septenber 23, 1992.
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This punmp proved to be unsatisfactory and the conpany returned to
the air transfer system Conplainant also tried another pump and
it likewi se did not work.

45, Conpl ai nant received very favorabl e annual eval uations
for 1991 and 1992.

46. On February 7, 1993, Reagent Hel per Cheryl Cullins was
wor ki ng on the air transfer system when the PVC pi pe burst and
spewed acid on her. She imediately washed off in an emergency
shower and was taken to a hospital emergency room She suffered
no lost tine for injury. The pipe burst with such force that she
was knocked down on her face and several pieces of pipe struck
her.

47. Conpl ai nant pronmptly asked Daily Jones to determine the
best kind of punp and pipe to use and to prepare the necessary
purchase orders for recomrendation to WIllhoit. Jones
recommended a Fybroc punp which he believed to be better than a
Wl fley punp. The punp and pi pe were approved by WIIl hoit,
ordered and installed in June 1993, after Conplainant's
term nati on.

Acts of Management Hostility

48. Following the Slusher matter on March 12, 1993, and the
Cullins accident in February 1993, there were a nunber of
management acts of hostility toward Conplainant: (A) Conpl ai nant
was excluded from nmeetings to which he ordinarily would have been
invited and expected to participate; (B) the discussions in such
meeti ngs were kept secret fromhim (C) Conplainant's authority
in his departnent was bypassed; (D) Dale Wl hoit deliberately
decei ved himtwo days before his term nation, by telling himthat
he was doi ng a good job and there was nothing to worry about and
that he was not being deliberately excluded from neetings; (E)

t he conpany accorded Conpl ai nant di sparate treatnent in the
reduction in force; (F) the conpany showed hostility toward
Conpl ai nant by its abrupt, insulting treatnment of himwhen he was
term nated, by giving himshort shrift, cutting off his
questions, and having hi m guarded whil e he renoved persona

bel ongi ngs from his office and physically escorted to the front
gate; and (G shortly after his termnation, WIllhoit wote a
"Confidential" evaluation for Conplainant's file that downgraded
his eval uation for performance and attitude despite years of

out st andi ng eval uati ons.
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DI SCUSSI ON W TH FURTHER FI NDI NGS, CONCLUSI ONS

General Principles

Section 105(c)(1) of the Act protects mners from
retaliation for exercising rights under the Act, including the
right to notify the operator of an all eged danger or violation of
t he Act.

The basic purpose of this protection is to encourage mners
"to play an active part in the enforcement of the Act”
recogni zing that, "if mners are to be encouraged to be active in
matters of safety and health, they nust be protected agai nst any
possi bl e discrimnation which they m ght suffer as a result of
their participation." S. Rep. No. 95-181, 95th Cong. 2d Sess.
1977, reprinted in the Legislative History of the Federal M ne
Safety and Health Act of 1977 at 623 (Senate Subcomittee on
Labor, Committee on Human Resources, 95th Cong., 2nd Sess.
(1978)).

This provision is a key part of renedial |egislation, which
is to be liberally construed to effectuate its purposes.

To establish a prinma facie case of discrinmnation under
0 105(c) a miner nust prove (1) that he or she engaged i
protected activity and (2) that the adverse action conpl ai ned of
was notivated "in any part" by that activity. The operator may
rebut the prinma facie case by showing either that no protected
AAAAAAAAAAAAAAAAA

2

Section 105(c) (1) provides:

No person shall discharge or in any manner discrimnate
agai nst or cause to be discharged or cause discrimnation against
or otherwise interfere with the exercise of the statutory rights
of any miner, representative of nminers or applicant for
enpl oyment in any coal or other mine subject to this Act because
such mner, representative of miners or applicant for enploynent
has filed or nade a conplaint under or related to this Act,
i ncluding a conplaint notifying the operator or the operator's
agent, or the representative of the mners at the coal or other
m ne of an alleged danger or safety or health violation in a coa
or other mine, or because such mner, representative of mners or
applicant for enploynent is the subject of nedical evaluations
and potential transfer under a standard published pursuant to
section 101 or because such miner, representative of mners or
applicant for enploynent has instituted or caused to be
instituted any proceeding under or related to this Act or has
testified or is about to testify in any such proceedi ng, or
because of the exercise by such mner, representative of mners
of applicant for enploynent on behalf of hinself or others of any
statutory right afforded by this Act.
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activity occurred or that the adverse action was in no part
notivated by protected activity. |f an operator cannot rebut the
prima facie case in this manner, it may neverthel ess
affirmatively defend by proving that it was also notivated by the
m ner's unprotected activity and woul d have taken the adverse
action in any event for the unprotected activity alone. Haro v.
Magma Copper Conpany, 4 FMSHRC 1935 (1982); National Cenent,

16 FMSHRC 1595 (1994) (and cases cited).

A prima facie case of discrimnatory intent may be
established solely through circunstantial evidence. The npst
common indicia of discrimnatory intent are: (1) know edge that
the m ner was engaged in protected activity; (2) hostility toward
the protected activity; (3) coincidence of timng between the
protected activity and the adverse action; and (4) disparate
treatment of the niner.

A m ner need not prove disparate treatnment to establish a
prim facie case. Know edge of the miner's protected activity is
"probably the single nost inportant aspect of a circunstantia
case,"” and may itself be proved by circunmstantial evidence.
Secretary on behal f of Chacon v. Phel ps Dodge Corp., 3 FMSHRC
2508, 2510 (1981), rev'd in part on other grounds sbu non
Donovan v. Phel ps Dodge Corp., 709 F.2d 86 (D.C. Cir. 1983).

Protected Activities

The first element Conpl ai nant must prove is that he was
engaged in "protected activity."

The Sl usher WMatter

Conpl ai nant al | eges di scrim nation because of the Slusher
matter, contending (1) that he "brought to the attention of his
supervisors" an "incident that involved the possibility that [an]
injured miner's front-line supervisor had willfully or know ngly
pl aced the miner in an unsafe condition" and the fact that "IMC s
report to MSHA had intentionally msstated the nature of the
supervisor's involvement in the injury"; and (2) that Conpl ai nant
recommended that "front-line supervisors be given additiona
training, with particular enphasis on knowingly or willfully
subj ecting mners to unsafe working conditions." Exh. R-37.

Conpl ainant's participation in the Slusher matter invol ved
writing a menorandum and attending a nmeeting on March 12, 1993.

I find that Conplainant's statenents at the neeting, and in
hi s menmorandum concerning his view that better safety training
was needed to instruct supervisors on their potential liability
for knowing or willful violations that place mners in danger
were protected activities under O 105(c) of the Act. Deficiency
in the safety training of supervisors can present a danger to
m ners.
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The Air Transfer/Cullins Mtter

At the hearing Conpl ainant al so introduced evidence of an
air transfer/Cullins matter that began with his menorandum on
Cct ober 10, 1990, and extended to his efforts in February 1993,
to persuade the conpany to correct what he believed to be a
serious hazard in the use of PVC pipe to transfer acid. In
clarifying the basis of his discrinmnation conplaint, Conplainant
testified that the other incidents he nmentioned at the hearing
were only for purposes of "background" and that "the two itens
that are involved with nmy term nation, sir, are the Cullins
accident and the neno that | wote (about) M. Slusher.”

Tr. 475-476.

I find that Conpl ai nant's October 1990 menorandum and
continuing efforts to persuade managenent to change the air
transfer systemwere protected activities. The risk of injury
was serious and in fact the accident forecast by Conplai nant
occurred.

Di d Conpl ai nant Show Management Hostility Toward Hi s Protected
Activities?
The Sl usher Matter

I find that the evidence as to the first part of the Slusher
matter (item (1) above) does not show nanagenent hostility.
Rat her than his bringing to the attention of managenent the
Sl usher matter or the fact that IMC s report to MSHA
intentionally msstated the supervisor's involvement, Conplai nant
was actually called to a neeting by managenent before the IMC
report to MSHA, and at the nmeeting he and everyone el se agreed to
a plan to protect Slusher from being charged by MSHA by witing
Sl usher out of the IMC accident report to MSHA. After the
meeting, the IMC report to MSHA not only wote Slusher's
i nvol venent out of the accident report, but even omitted the need
to use a | adder instead a piece of tinber for clinbing, and
recast the incident as a mere "slipping" accident w thout fault
or risk of IMCIliability. Conplainant had no objection to this
plan. In fact, he participated in it. Conplainant nade no
effort to see the actual report to MSHA, which was prepared on
March 16, 1993, and was not sent to MSHA until My 1993, after
Conpl ai nant was term nated.

In sumary, Conpl ai nant went to the Slusher neeting to try
to protect Slusher from being discharged by | MC or being charged
by MSHA. He succeeded and had no objections to the neeting and
its outcome. There is no evidence that item (1) generated any
hostility by management.
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However, the second part of the Slusher matter, item (2)
above, shows management hostility toward a protected activity.
At the March 12 meeting, Conpl ai nant recommended (1) specia
training of front-line supervisors on their potential liability
for willful or knowi ng violations that place mners in danger;
(2) leniency for Foreman Slusher, and (3) protection of Slusher
in the accident report to MSHA. The neeting reached a unani nous
agreenent as to how to resolve the Slusher matter i.e., to
suspend Slusher fromregular duties for three days with pay, with
an assignnment to conduct safety training on the use of |adders,
to give hima letter of reprimnd, and to protect himin IMC s
accident report to MSHA

Conpl ai nant prepared a nmenorandum on the Slusher matter and
gave it to a secretary to deliver to WIllhoit and WIlcox before
the neeting. However, it was not delivered to themuntil shortly
after the nmeeting. WIlIlhoit and WIcox were upset by
Conpl ai nant' s nmenorandum because, anmong ot her things, it exposed
Respondent to potential liability for Slusher's failure to use a
| adder or other safe neans in having a mner do el evated work and
it exposed Respondent to potential liability for its (planned)
deceptive accident report to MsSHA

I find that Conpl ai nant's Sl usher menmorandum was a protected
activity that generated substantial management hostility toward
Conpl ai nant .

The Air Transfer/Cullins Mtter

| also find that the Air Transfer/Cullins Matter involved
protected activities that generated substantial managemnent
hostility toward Conpl ai nant.

In his nmenmorandum of October 10, 1990, Conpl ai nant war ned
Respondent that the PVC pipe in the air transfer system presented
a high risk of rupturing and spraying acid on mners. Hs
war ni ng proved prophetic when the PVC pipe ruptured on
February 7, 1993, and sprayed acid on Cheryl Cullins. Wile she
was able to get to an energency shower, she could have been
seriously injured.

W1l hoit was upset by Conplainant's 1990 nmenorandum and tol d
himto shred it. He believed the nenorandum could subject IMCto
liability. The PVC pipe was used without incident until the
Cullins accident in February 1993. Conpl ai nant was pronoted on
July 1, 1992, based on WIllhoit's recommendati on. Wen the PVC
pi pe burst in February 1993, spraying acid on Cheryl Cullins,
Conpl ai nant promptly came up with recommendati ons (through his
subordi nate Daily Jones) for a punp and repl acenent of the PVC

pi pe.
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Management Acts of Hostility

Conpl ai nant' s nmenoranda as to the PVC pipe and the Slusher
matter were nmet by hostility from managenment, who told himto
destroy the nmenoranda. |In addition, shortly after the Cullins
acci dent (February 1993) and the Slusher matter (March 1993)
there were a nunber of hostile acts of nanagenent toward
Conpl ai nant: (A) excluding Conplainant from neetings to which he
woul d have ordinarily been invited and be expected to
participate; (B) keeping such neetings a secret from Conpl ai nant;
(C) bypassing Conplainant's authority in his departnent; (D)

W Illhoit's deliberate deception of Complainant, two days before
his term nation, by telling himhe was doing a good job, there
was nothing to worry about, and he was not being excluded from
meetings; (E) IMC s disparate treatnent of Conplainant in the
reduction in force; (F) the abrupt, insulting treatnent of
Conpl ai nant when he was term nated, by cutting off his questions
and havi ng hi m guarded while he renpoved personal bel ongi ngs from
his office and physically escorted to the front gate; and (Q
WIllhoit's "Confidential" post-enploynent eval uation of
Conpl ai nant in which WIlhoit eradicated the benefit of years of
very favorabl e performance eval uati ons by eval uating him as
average in performance and bel ow average in "attitude."

Was Conpl ai nant's Term nation Mtivated "In Any Part" by
Protected Activities?

In the reduction in force in 1993, the Carlsbad M ne
Manager, Walter Thayer, had discretion as to how and where to cut
costs. Corporate headquarters did not prescribe for Carlsbad any
names or positions that had to be cut or any ratio between
positions and non-personnel itens to be reduced.

Thayer had input fromWIIlhoit and Wl cox as to recomended
personnel reductions and changes. WIIlhoit reconmended
elimnating Conplainant's position but retaining himin a denoted
position. WIcox recommended elimnating Conplainant's position
and term nating him

Thayer had a nunber of options with regard to Conpl ai nant,
including: (1) retain Conplai nant w thout change, (2) elimnate
his position but offer hima transfer or denmotion, and (3)
elimnate his position and term nate his enpl oynent.

Thayer decided to elimnate the "l evel of managenment" at

whi ch Conpl ai nant was enpl oyed, which involved the positions held
by Cy Bull en, Dan Mrehouse, and Conpl ainant. Bullen was 66 and
eligible for retirement. He was put on full retirenent with a
gener ous severance package that Bullen found to be "very good."
Mor ehouse was of fered and accepted a | ower position in the M ne
Engi neeri ng Departnment. Conpl ai nant was terni nated w thout an

of fer of transfer or denmption. |In making these decisions, Thayer
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did not consider elimnating or reducing various non-payrol
costs (exceedi ng $500, 000 a year) such as conpany cars to
supervi sors, free bus transportation, free coffee service, and a
recreation | ake resort provided by the Carlsbad mne

Conpl ai nant was given disparate treatment in that he al one
at his nmanagenent |evel was term nated without an offer of
transfer, denmotion or retirement. Also, as found above,
Conpl ai nant' s Sl usher nenorandum of March 12, 1993, and his
efforts (from Cctober 1990 to February 1993) to persuade IMC to
correct the hazard of using PVC pipe to transfer acid were
protected activities that were met with marked hostility by
management .

Taken as a whole, | find that the reliable evidence shows
that Conplainant's termnation on April 29, 1993, was notivated
at least in part by his protected activities.

Di d Respondent Establish An Affirmative Defense?

If an operator fails to rebut a prim facie case of
discrimnation, it may raise an affirmative defense in a "m xed
nmotive" case. It then has the burden to prove that, while it
consi dered both protected and unprotected activities, the
unprotected activities were of such weight that the operator
woul d have taken the adverse action in any event for those
activities alone.

Respondent contends that it would have terninated
Conpl ainant in the reduction in force even if he had not engaged
in protected activities. However, its evidence does not point to
any objective or other conpelling factor, e.g., a seniority
system m sconduct, or orders from corporate headquarters, that
required Conpl ainant's termnation.

Respondent's mi ne manager, Thayer, had discretion to sel ect
enpl oyees for retention, ternmination, transfer or denotion as
part of the reduction in force, and to choose between personne
and non-payroll items in reducing costs. As stated, Thayer had a
nunmber of options with regard to Conpl ai nant, including: (I)
retai ning himw thout change; (2) elimnating his position with
an offer of transfer or denotion; and (3) elimnating his
position and termnating his enploynent. The fact that Thayer
exerci sed discretion in termnating Conplai nant does not show - -
| et alone carry a burden of proving -- that Thayer woul d have
chosen to terminate Conpl ainant in any event had there been no
protected activities.

G ven the force of managenent's hostility toward
Conpl ainant's protected activities, it is unlikely that, but for
his protected activities, a person of Conplainant's education
experience, and performance as reflected by his record and career
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at | MC woul d have been term nated wi thout at | east an offer of
transfer or denption as was accorded to Dan Mbrehouse.

I find that Respondent has failed to prove an affirmative
def ense.

CONCLUSI ONS OF LAW
1. The judge has jurisdiction.

2. Respondent term nated Conplainant's enpl oynent on
April 29, 1993, in violation of O 105(c) of the Act.

ORDER
VWHEREFORE | T |'S ORDERED t hat :

1. Wthin 15 days of this decision, the parties shall confer
(by tel ephone or otherwise) in an effort to stipulate (A) the
positi on which Conpl ai nant shoul d be offered for reinstatenment at
the Carl sbad mine or an econom c reinstatenment agreenent
(i.e., alunmp sumagreed to in lieu of reinstatenment); (B) back
pay and interest conputed from April 29, 1993, after |ega
deductions e.g., earnings fromother enploynent, (O
rei mbursenent for any other economic or tax | osses caused by his
term nation, and (D) a reasonable attorney's fee and
rei mbursenent for Conplainant's litigation costs reasonably
incurred in this action. Provided: Respondent's stipulation of
any matter regarding relief shall not waive or |lessen its right
to seek review of the judge's decision on liability or relief.

2. |If the parties are able to stipulate the relief, they
shall file with the judge, within 30 days of this decision, a
proposed Order for Relief.

3. If the parties are unable to stipulate the relief,
Conpl ai nant shall file with the judge, within 30 days of this
decision, a proposed Order for Relief. Respondent shall have
10 days to reply. If issues or relief are raised, a separate
hearing on relief shall be schedul ed.

4. This decision shall not constitute the judge's fina
di sposition of this case until a final Order for Relief is
ent er ed.

W1 liam Fauver
Admi ni strative Law Judge

Di stri bution:

David W Strickler, Esq., and WT. Martin, Jr., Esq., 509 W
Pierce Street, P.O Box 2168, Carlsbad, NM 88221-2168 (Certified
Mai | )

Charles C. High, Jr., Esq., Kenp, Smith, Duncan & Hammond,
P. O. Drawer 2800, El Paso, TX 79999 (Certified Mil)






