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U S. Departnment of Labor, Chicago, Illinois,
for Petitioner;

Kenneth T. Wanstrath, President, New Point
St one Company, Inc., Greensburg, Indiana,
Pro Se, for Respondent.

Bef ore: Judge Anthan

On COctober 13, 1993, MSHA representative Jerry Spruel
i nspected Respondent's Harris City, Indiana, stone quarry.
He observed that on one of the company's Mack dual axle haul
trucks a brake chanber was mssing (Tr. 14-15). The brake
chanber is an air-actuated di aphragm whi ch causes the brake
shoes to contact the stopping surface of the wheel drum (Tr. 23).

Respondent's truck has a brake chanber for each of the
si x wheel assenblies. Two of the wheels are connected by an
axle on the front of the truck. There are two axles on the rear
of the truck with four tires on each axle. The brake chamber had
been renoved fromthe right front tires of the rear dual axles
(or the mddle tires on the right) (Tr. 26).

Scott Mffitt, a mechanic and truck driver enployed by
Respondent, had renoved the brake chanmber in question a nonth,
or nmonth and a half, earlier at the direction of foremen Russ
Wanstrath and Rod Borgman (Tr. 40). The chanber was renoved
because it was | eaking air which could have caused the truck
to have braking problens (Tr. 45). After renoval, the line
to this chanber was plugged to prevent further |eaks (Tr. 45).
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On the day of the inspection, MSHA representative Spruel
observed the truck stop on |level ground without difficulty
(Tr. 15). M. Mffitt had driven the truck approxi mtely once
or twice a week since the brake chanmber had been renoved
Wi t hout experiencing any braking problens (Tr. 41-42). Forenman
Rod Borgman had al so driven the vehicle with the brake chanber
renmoved and was able to make a sudden stop to avoid hitting a
truck that pulled out in front of him (Tr. 55, 58, 60).
Additionally, the primary operator of the truck, Richard
Van Dyke, apparently experienced no braking problens during
this period (Exh. R-3).

I nspector Spruell issued Respondent Citation No. 4308134
pursuant to section 104(d)(1) of the Act. This citation alleged
a "significant and substantial" violation of 30 C. F. R
56.14101(3) due to Respondent's "unwarrantable failure" to
conply with the regulation. The cited standard requires that
all braking systenms on self-propelled nobile equi pment "be
mai ntai ned in functional condition."

Were the brakes on Respondent's Mack Haul Truck
mai ntai ned in functional condition?

I nspector Spruell opined that the absence of the one brake
chamber could cause the truck to swerve when the brakes are
applied in a panic situation (Tr. 18) and would i ncrease the
di stance within which the vehicle would stop (Tr. 20). | decline
to credit this testinmony as there is nothing in the record that
woul d indicate that the inspector has sufficient expertise to
determ ne the inpact of operating the truck w thout one of
si x braking chanmbers. | note that the Secretary apparently did
not contact the manufacturer to determ ne the effect of this
alteration.

The Secretary also contends that a braking systemwth a
m ssing conmponent is per se not in functional condition. He
relies in part on a directive in the MSHA Program Policy Manual
The Manual directs that a citation should be issued for violation
of section 56.14101 if a conmponent or portion of any braking
systemis not maintained in functional condition--even if the
braki ng systemis capabl e of stopping and hol di ng the equi pnent
with its typical |oad on the nmaxi numgrade it travels,
(Secretary's brief at page 4, citing MSHA Program Policy Manual
Vol . 1V, Part 56/57, p. 55a).

Respondent, on the other hand, contends that the braking
system wor ked acceptably and that there is no evidence that the
m ssi ng brake chanber presented a hazard to its enpl oyees.

One reason advanced for this contention is that this truck is
driven only within the quarry, at speeds of 10 to 15 mles
per hour, while it was manufactured to be driven on the open
hi ghway (Tr. 43, 63-64).
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On bal ance, | conclude that the Secretary has the better
argunment and affirmthe citation. First of all, the Conm ssion
recogni zes the MSHA Program Policy Manual as evidence of that
agency's policies, practices and interpretations, to which it
gi ves deference in interpreting MSHA regul ati ons, Dol ese Brothers

Conpany, 16 FMSHRC 689, 692-93, and n. 4 (April 1994). | find
that the Secretary's interpretation is a reasonabl e one which
furthers the safety objectives of the Act. | therefore defer to

that interpretation.

Further, it is inconsistent with the objectives of the Act
to sanction the prol onged use of equi pment on which the braking
system has been altered without some reliable evidence that this
practice poses no hazard to enpl oyees. Although I find Inspector
Spruell's concl usi ons sonewhat specul ative, | have the same view
of the opinions of Respondent's w tnesses, who al so have not been
shown to have sufficient credentials to determine that the
removal of a braking chamber posed no hazard.

One can only assume that had it not been for the instant
citation the truck in question would have been operated with the
m ssi ng brake chanmber indefinitely. Both Respondent's nechanic,
Moffitt, and foreman Borgnman recognize that this is not a sound
practice (Tr. 44, 60-61). | therefore conclude that there is a
presunption that a braking systemis not in functional condition
when a conmponent has been renoved, unless this presunption has
been rebutted by reliable evidence fromthe nmanufacturer, or
equal |y conpetent authority, that it is safe to operate the
vehicle with the m ssing conponent.

Unwar rant abl e Fail ure

The Secretary contends that the instant citation was the
result of Respondent's unwarrantable failure to conply with the
regul ation. He argues that "unwarrantable failure" is estab-
lished by the fact that the brake chanmber was intentionally
removed at the direction of managenent and that the truck in
guestion was used with the brake chanmber m ssing for an extended
period of tinme.

The Conmi ssion has held that the term "unwarrantabl e
failure" means aggravated conduct anounting to nore than ordinary
negl i gence, Enery Mning Corp., 9 FMSHRC 1991, 2001 (Decenber
1987). While it is true that the brake chamber on the cited
truck was renoved intentionally, | conclude that Respondent's
conduct was not sufficiently "aggravated” to constitute an
unwarrantable failure for the follow ng reasons.

First, it has not been established that operating the truck
with one of six brake chanbers nissing was in fact dangerous.
Secondly, there is no evidence fromwhich |I would concl ude that
Respondent shoul d have suspected that its conduct exposed its
enpl oyees to a hazard. Finally, only reference to the MSHA
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Program Pol i cy Manual woul d have appri sed Respondent of the
fact that MSHA regarded operation of the truck under these
conditions to violate its regul ations.

Significant and Substantia

The Commission's fornula for a "significant and substantial"”
violation was set forth in Mathies Coal Co., 6 FMSHRC 1 (January
1984):

In order to establish that a violation of a mandatory
safety standard is significant and substantial under
Nati onal Gypsum the Secretary of Labor nust prove:

(1) the underlying violation of a mandatory safety
standard; (2) a discrete safety hazard--that is, a
measur e of danger to safety--contributed to by the
violation; (3) a reasonable likelihood that the hazard
contributed to will result in an injury; and (4) a
reasonabl e |ikelihood that the injury in question wl|l
be of a reasonably serious nature.

Since | have previously concluded that the inspector's
testinony is insufficient to persuade ne of the hazards resulting
fromthe violation, | conclude that the Secretary has failed
to meet steps 2 - 4 of the Mathies test. | therefore affirm
Citation No. 4308134 as a non-significant and substantia
violation of section 104(a) of the Act.

Assessnment of Civil Penalty

The Secretary proposed a civil penalty of $2,500 for this
citation. While | have vacated the unwarrantable failure
characterization of the violation, | conclude that Respondent
exhi bited consi derabl e negligence in operating the truck in
gquestion for a month or nonth and a half after altering the
braki ng systeminstalled by the manufacturer

On this record, it is difficult to determ ne the extent of
the gravity of the violation. Respondent quickly abated the
violation. In the absence of any evidence to the contrary,
concl ude that Respondent is a relatively small operator and that
its prior history of violations would not Iead nme to i npose a
hi gher penalty than | would otherwise. Finally, there is nothing
in the record to indicate that a penalty of $2,500 or |ess would
threaten Respondent's financial viability.

After considering these factors pursuant to section 110(i)
of the Act, | assess a civil penalty of $500. | arrive at this
figure primarily on the negligence factor. | deemit very
i mportant for the safety of mners that operators not alter
saf ety equi pnment such as brakes and then assume that their
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equi pnrent poses no hazard to their enployees. | conclude that
a $500 penalty is an appropriate deterrent to such conduct.
Assessnment of this penalty provides this operator and others an
incentive to quickly repair such safety equi pment, or at |east
establish through conpetent authority that operation of their
equi pnent with the alteration does not conprom se the safety of
m ners.

ORDER

Citation No. 4308134 is affirmed as a non-significant and
substantial violation of section 104(a) of the Act. Respondent
shall pay the assessed civil penalty of $500 within 30 days of
thi s deci sion.

Arthur J. Ancthan
Adm ni strative Law Judge

Di stribution:

Lisa A Gay, Esq., Ofice of the Solicitor, U S. Departnent
of Labor, 230 S. Dearborn St., 8th Floor, Chicago, IL 60604
(Certified Mil)

Kenneth T. Wanstrath, President, New Point Stone Co.,
992 S. County Rd., 800 E., Greensburg, IN 47240 (Certified Mail)
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