CCASE:

SOL (MSHA) V. TANOVA M NI NG
DDATE:

19941202

TTEXT:
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Decenmber 2, 1994

SECRETARY OF LABOR, : Cl VIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) , : Docket No. PENN 94-616
Petiti oner : A. C. No. 36-06967-03856
V. :
TANOMVA M NI NG COVPANY, : Tanoma M ne
| NCORPORATED, :
Respondent

ORDER ACCEPTI NG APPEARANCE
PREHEARI NG ORDER

The penalty petition in the above-capti oned case was filed
on behalf of the Secretary by a "Conference and Litigation
Representative", hereafter referred to as a CLR. I n the cover
letter to the petition the CLR advises that he is an enpl oyee of
the Mne Safety and Health Adm ni stration who has been trained
and designated as a CLR and is authorized to represent the
Secretary in accordance with an attached Limted Notice of
Appearance. In the notice the CLR states that he is authorized
to represent the Secretary in all prehearing matters and that he
may appear at a hearing if an attorney fromthe Solicitor's
office is also present. The operator has filed an answer and has
rai sed no objection to the CLR s noti ce.

Subpar agraph (4) of section 2700.3(b) of the Comm ssion's
regul ations, 29 C.F.R 0O 2700.3(b)(4), provides that an
i ndi vi dual who is not authorized to practice before the
Commi ssion as an attorney may practice before the Conm ssion as a
representative of a party with the permission of the presiding
judge. In reviewing this matter, note is taken of the fact that
nore than 5,000 new cases were filed with the Comm ssion in
Fiscal 1994. CObviously, a caseload of this magnitude inposes
strains upon the Secretary's resources as well as those of this
Commi ssion. It appears that the Secretary is attenpting to
allocate his resources in a responsible matter. Therefore,
exerci se the discretion given ne by the regulations, cited above,
and determne that in this case the CLR may represent the
Secretary in accordance with the notice he has filed.

It is hereby ORDERED that the parties in the above-captioned
civil penalty proceedi ng comuni cate, by tel ephone or otherw se,
and discuss (1) possible settlement, (2) the nanes of the wt-
nesses each party intends to present at the trial, (3) the
possibility of stipulating issues that are not in substantia
di spute, and (4) any other matter that may expedite the tria
of this proceeding. The attorneys nust advise by 5:00 p.m,
January 18, 1995, of the results of their discussion.
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In the event that by January 18, 1995, | have received no
conmuni cation fromthe parties inform ng ne that the aforesaid
di scussion has taken place and that the possibilities of
agreenent have been exhausted, a prehearing conference will be
held in nmy office on, January 19, 1995, at 10:00 a.m, wthout
further notice. Failure to appear at the conference may result
in a default order being issued against the party failing to
appear.

If, of course, the parties advise nme by 5:00 p.m on

January 18, 1995, as to the results, if any, of their discussion
no appearance wll be necessary.

Paul Merlin
Chi ef Admi nistrative Law Judge

Distribution: (Certified Miil)

Gerald F. Mbody, Jr., Conference and Litigation Representative,
M ne Safety and Health Admi nistration, U S. Departnment of Labor
200 Janes Pl ace, Mnroeville, PA 15146

Joseph A. Yuhas, Esg., 1809 Chestnut Avenue, P. O Box 25
Bar nesboro, PA 15714
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