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the Secretary of Labor and Davi d Hopki ns;

Henry Chajet, Esq., and M Shane Edgi ngton, Esg.,
Patt on and Boggs, Washington, D.C., and Denver,
Col orado, for Asarco, Inc.

Bef or e: Judge Manni ng

Thi s proceedi ng was brought by the Secretary of Labor on
behal f of David Hopkins agai nst Asarco, Inc. ("Asarco") under
section 105(c) of the Federal M ne Safety and Health Act of 1977,
30 US.C " 801 et seqg. (1988)("Mne Act"). In a decision en-
tered March 4, 1996, | found that M. Hopkins' discharge viol ated
section 105(c) of the Mne Act. 18 FMSHRC 317 (March 1996). In
the decision, | ordered the parties to confer for the purpose of
reachi ng an agreenent as to the appropriate amunt of back pay
and ot her reasonable, related economc | osses. The parties were
unable to agree on any of these matters. Each party submtted a
witten proposal setting forth its position on these issues. The
proposal s were sonewhat anbi guous and, during a conference call,
| asked the parties to file supplenental proposals on or before
July 1, 1996. The Secretary filed a supplenent but Asarco
el ected not to do so.

| . FINDINGS AND CONCLUSI ONS

A Back Pay



The Secretary states that M. Hopkins was unenpl oyed for
four nonths before he obtained another full tine job. Asarco did
not dispute this fact. H s gross pay per week at Asarco was
$568. 00. This anpunt was often increased by a shift differential
and overtine. Including shift differentials and overtine,
Hopki ns' gross pay was $10, 470 during the four nonths preceding
hi s di scharge, My through August 1994. Accordingly, | find that
he woul d have earned this anount during the four nonth period
that he was unenployed. The total anmount of gross back pay due
M. Hopkins is $10,470.00. Asarco shall w thhold appro-priate,
| awf ul payroll deductions for Social Security, federal incone
t axes, nedicare taxes, and state incone taxes.

B. Bonus Pay

The Secretary states that M. Hopkins is entitled to bonus
pay of $1,750.00 because that is the ampbunt the Secretary clains
he received during the four nonths preceding his discharge.
Asarco contends that he is not entitled to bonus pay, but states
t hat he received an average bonus of $288.00 per nonth during the
four nonths preceding his discharge for a total of $1,150.00. M
exam nation of the payroll records reveals that Hopkins received
$1,396.00 in gross bonus pay during the four nonths prior to his
charge. Accordingly, I find that M. Hopkins is entitled to
bonus pay of $1,396.00. Asarco shall wi thhold appropriate,
| awf ul payroll deductions for Social Security, federal incone
t axes, nedicare taxes, and state incone taxes.

C. Vacati on Pay

The Secretary states that M. Hopkins is entitled to four
weeks of vacation pay, two weeks for 1994 and two weeks for 1995.
The Secretary states that the total gross amount due is
$2,615.50. Asarco states that M. Hopkins is not entitled to any
vacation pay because he could not have earned a year's vacation
pay in the four nonths that he was unenployed. | find that M.
Hopkins is entitled to two weeks vacation pay. Section 105(c) of

This figure is $8.00 higher than that cal culated by the
Secretary due to differences in rounding techniques. The
Secretary submtted M. Hopkins' payroll records for this period.

Al'l of my calculations in this case are based on these records
and M. Hopkins' 1994 federal tax return. Al of ny cal cul ations
are shown on a worksheet that | hereby nmake a part of the
official record in this case. | amsending a copy of this
wor ksheet to the parties but | amnot attaching it to this
deci si on.



the M ne Act was designed, in part, "to put an enployee into the
financial position he would have been in but for the discrim
ination." Kentucky Carbon Corp., 4 FMSHRC 1, 2 (January 1982).
Vacation pay may constitute a part of a back pay award. Northern
Coal Co., 4 FMSHRC 126, 142-43 (February 1982). Accordingly, |
find that he is entitled to two weeks vacation pay in the anpunt
of $1,136.00. Asarco shall wi thhold appropriate, |awful payroll
deductions for Social Security, federal incone taxes, nedicare
t axes, and state incone taxes.

| find that he is not entitled to two weeks of vacation pay
for cal endar year 1995, however. The Secretary argues that he
| ost 1995 vacation tinme because his new enpl oyer would not all ow
himto take a two-week vacation in 1995, M. Hopkins was dis-
charged in Septenber 1994. | believe that the Secretary's
request for 1995 vacation pay is msplaced. He had not accrued
such leave at the tinme of his discharge and Asarco cannot be held
responsi ble for the vacation | eave policies of Hopkins' new

enpl oyer.

D. M scel | aneous Expenses

The Secretary contends that M. Hopkins is entitled to
$247.00 for m scell aneous expenses related to the prosecution of
this proceeding and | ooking for a new job. Reinbursenent of
heari ng expenses and other siml|ar expenses "is an appropriate
formof renmedial relief.” Northern Coal, 4 FMSHRC at 144.
Accordingly, this request is granted.

The Secretary al so requests that M. Hopkins be rei nbursed
for the pay he lost to attend his deposition and the hearing in
this matter. Asarco contends that it should not be responsible
for any conpensation M. Hopkins nmay have |ost as a result of
attending his deposition or hearing. | disagree. | hold that he
is entitled to $973.00 for this item which the Secretary repre-
sents is the pay he lost for attending his deposition and the
hearing. Asarco did not dispute this anmount.

E. | nt eri m Ear ni ngs

M . Hopki ns obtained tenporary enpl oynent before he started
working for his current enployer. According to his 1994 federa
tax return, his gross earnings were $2,510.00. This anount is to
be subtracted fromthe back pay due.

F. | nt er est

M. Hopkins is entitled to interest on his back pay award.
The Secretary asks for $2,011.06 in interest. The Secretary used



gross back pay and gross bonus pay when nmeking the interest cal-
culation. In addition, the Secretary did not follow the fornula
for calculating interest that the Comm ssion established in

Ar kansas- Car bona Co., 5 FMSHRC 2042, 2051-53 (Decenber 1983) and
nodi fied in Cinchfield Coal Co., 10 FMSHRC 1493, 1504-06 (Novem
ber 1988). | find that the interest calculation should be based
on his net pay not his gross pay. It is not possible for ne to
determ ne exactly what his net pay will be since the parties were
unable to agree on the amount of net back pay that M. Hopkins is
due. Accordingly, |I have cal cul ated the interest based on M.
Hopki ns net pay during the four nonths preceding his term nation
based on ny exam nation of the payroll records. M. Hopkins' net
bonus pay is also included in the calculations. | calculated the
interest using the method established by the Conmm ssion in the
cases set forth above. M calculations are set forth on the

wor ksheet. The total interest owed through July 31, 1996 is

$1, 040. 00.

G Total Anpunt of Back Pay, Interest, and Expenses

1. Back pay = $10,470.00 m nus payroll deductions.

2. Bonus pay = $1,396.00 m nus payroll deductions.

3. Vacation pay = $1,136.00 m nus payroll deductions.

4. M scell aneous expenses = $1, 220.

5. Interest through 7/31/96 = $1, 040. 00.

6. Interimearnings of $2,510.00 shall be subtracted from

t he anmobunt due.

H. Rei nst at enent

At the hearing M. Hopkins was asked whet her he woul d want
to go back to work at the Sweetwater Mne if reinstatenent was
ordered. He replied: "I can't answer for sure. Quite possibly,
| would go back."™ (Tr. 909). In ny decision of March 4, 1996,
asked the parties to stipulate to the position and salary to
whi ch M. Hopkins should be reinstated, if he seeks reinstate-
ment. 18 FMSHRC at 335. The parties did not reach an agreenent.

In the Secretary's subm ssion, counsel for the Secretary states
that "M . Hopkins seeks reinstatenent to his former position with
ASARCO, including any pay raises, seniority, or other benefits
t hat he woul d have received had his enploynent continued.”
(Secretary's Response to ALJ's Order at 1).



The time has come for M. Hopkins to determ ne whether he
wants to be reinstated. He cannot wait to see whether his
prospects are better with his present enployer or with Asarco.
If M. Hopkins wi shes to be reinstated, he nust notify the
appropriate officials at Asarco's Sweetwater M ne as soon as
possi bl e, but no later that August 16, 1996. |If M. Hopkins
fails to provide such notification on or before August 16, 1996,
he wai ves all rights to reinstatenent.

| . Cvil Penalty

The Secretary seeks a civil penalty of $5,000.00. Asarco
contends that the proposed penalty is excessive "in light of the
good faith denonstrated by ASARCO here and the |lack of a prior
hi story of discrimnation clains at the Sweetwater M ne."
(Asarco's Reply at 3). Based on the record in this case and the
penalty criteria at section 110(i) of the Mne Act |I find that a
civil penalty of $800.00 is appropriate. The Sweetwater M ne has
a history of 49 violations in the two years precedi ng Hopkins'

di scharge. It does not have a history of any violations of
section 105(c) of the Mne Act. The m ne produces about 1.3
mllions tons a year and enpl oys about 90 hourly workers and 9
sal ari ed enpl oyees underground. (Tr. 774). Asarco is a |large
operator. The penalty is appropriate for the size of the busi-
ness and will not affect its ability to stay in business.

In nmy decision on the nmerits, | made the follow ng findings:

Asarco was diligent in attenpting to
di scover why Hopki ns was concerned about the
hi gh scaler. | credit Asarco's evidence that
t he Sweetwater M ne encourages mners to
rai se safety conplaints and that mnagenent
attenpts to address these safety concerns.
| ndeed, the m ne has never had a discrim
ination claimunder the Mne Act prior to
this case. 1In the particular facts of this
case, however, | find that [m ne managenent ]
did not address Hopkins' safety concerns "in
a way that his fears reasonably should have
been quelled."

18 FMSHRC at 326-27 (citation omtted). | find that Asarco's
negligence was | ow and that the gravity of the violation was | ow.
Based on the record, | also find that Asarco's discharge of M.
Hopkins will not have a significant chilling effect on m ners who

Wi sh to exercise their rights under the Mne Act at the Sweet-
water M ne. See, Secretary on behalf of Johnson v. JimWlter




Resources, Inc., 18 FMSHRC 552, 557-59 (April 1996). Several
other mners did not consider the high scaler to be unsafe and
were willing to operate it. Under the facts of this case, it is
unlikely that mners will be reluctant to refuse to work in the
face of hazardous conditions or reluctant to raise safety issues
because of M. Hopkins' term nation.

The good faith criterion is difficult to apply in the con-
text of this case. Section 110(i) defines the criterion as "the
denonstrated good faith of the person charged in attenpting to
achi eve rapid conpliance after notification of the violation."

A m ne operator nust abate a condition described in a citation or
order issued under section 104 of the M ne Act whether or not he
bel i eves that the condition constitutes a violation. Thus, good
faith is concerned with how quickly and seriously a m ne operator
tries to abate a condition after the citation is issued. 1In a

di scrimnation case, there is no obligation on a mne operator to
reinstate a discharged mner sinply because the Secretary has
brought an action under 105(c). In this case, the Secretary did
not seek to have M. Hopkins tenporarily reinstated. Thus,
Asarco was not required to rapidly conply with the alleged
violation. Nothing in the record convinces nme that Asarco's
contest of the discrimnation conplaint was frivol ous or was
filed in bad faith. Rather, Asarco believed, in good faith, that
its dis-charge of M. Hopkins did not violate section 105(c) of
the Mne Act. As stated above, Asarco was diligent in attenpting
to di s-cover why Hopki ns was concerned about the high scaler.
Accord-ingly, I find that Asarco denonstrated good faith.

1. ORDER

A, On or before August 16, 1996, Respondent shall pay David
Hopki ns back pay, interest, and m scell aneous expenses to be com
puted in accordance with this decision, as summari zed in section
| .G, above. Respondent shall also nmake paynents to the appro-
priate federal and state tax agencies of the w thhol di ngs speci -
fied above.

B. On or before August 16, 1996, David Hopkins shall notify
appropriate officials of the Sweetwater M ne whether he wants to
be reinstated to his fornmer position at the mne. |If reinstate-
ment i s sought, Respondent shall reinstate David Hopkins to the
sane seniority, pay, status, benefits, and job conditions that
woul d apply to his enploynent had he not been di scharged.

C. Respondent shall expunge from Davi d Hopki ns' personne
records all references to its discharge of himas a result of the
events of Septenber 8, 1994.



D. Respondent is ordered to pay a civil penalty of $800.00
for the violation of section 105(c) of the M ne Act.

E. M decision of March 4, 1996, and this suppl enent al

deci sion and order shall constitute ny final disposition of this
pr oceedi ng.

Ri chard W Manni ng

Adm ni strative Law Judge
Di stribution:
Margaret A. Mller, Esq., Ofice of the Solicitor, U S. Depart-
ment of Labor, 1999 Broadway, Suite 1600, Denver, CO 80202-5716
(Certified Mail)

Henry Chajet, Esq., PATTON BOGGS, 2550 M Street, NW Washi ngton,
DC 20037-1350 (Certified Mil)

M Shane Edgi ngton, Esq., PATTON BOGGS, 1660 Lincoln Street,
Suite 1975, Denver, CO 80264 (Certified Mail)
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