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Summary

Before nme are two cases alleging that two supervisory
enpl oyees of Grand River Quarry, Inc. (Grand River Quarry),
Harold L. Mbody and Robert G Flint knowngly violated 30 C. F. R
856.9300(b) in failing to provide a berm of adequate hei ght on
the side of an el evated roadway. Pursuant to section 110(c) of
the Act, Petitioner has proposed a $1,000 penalty for M. Moody,
a general manager of Grand River Quarry and $750 for M. Flint,
a foreman. For the reasons stated below, | conclude that the
Secretary has failed to establish that Respondent Mody know ngly
violated the standard. | therefore assess no civil penalty in



his case. On the other hand, |I find that M. Flint know ngly
viol ated the standard and assess a civil penalty of $300.

Fi ndi ngs of Fact

On July 21, 1994, MsSHA Inspector M chael Marler was con-
ducting a nulti-day inspection of Grand River’s Gallatin Quarry
in Davies County, Mssouri (Tr. 18, 25-26). At about 2:55 that
afternoon, a large vehicle slid off an el evated roadway into a
drai nage ditch, apparently without injury to the driver (Tr. 27,
56, Exh. A). The vehicle, originally a Caterpillar Mdel 631
scrapper had been nodified to serve as a haul truck (Tr. 102).

This “631 haul truck” was normally used to nove shot rock
fromthe blasting area to a crusher (Tr. 103). Wen it did so,
it used a different roadway fromthe one involved in the July 21
accident (Tr. 108-09).

To transport finished product to the stockpiles, G and River
Quarry normally used a stockpile truck. However, approximately
once or twice a nonth the stockpile truck would break down and
Grand River Quarry woul d use the 631 haul truck to carry the
finished product to its stockpile. On these occasions only, the
631 woul d travel the “accident roadway” (Tr. 108-09).

On the norning of July 21, 1994, the stockpile truck broke
down. At about 9:00 or 9:30 a.m, Gand R ver Quarry started
using the 631 to nove the finished product (Tr. 108). The front
tires of the 631 are 84" high. The rear tires are 76" tal
(Tr. 31-32). The bermon the side of the roadway fromthe plant
to the stockpile, the “accident roadway,” was about 24" in height
(Tr. 31).

After determning the size of the tires and height of the
berm Inspector Marler issued Citation No. 4322450 to Grand River
Quarry. It was handed to Robert G Flint, the foreman in charge



of the Gallatin Quarry on a daily basis. The citation alleged
a violation of 30 C.F. R 856.9300(b) in that the berm was not
at |least half the height of the 631 haul truck’ s front tires.

Afterwards, Dale St. Laurent conducted an MSHA speci al
i nvestigation of the circunstances surrounding the citation.
Based on his report, penalties were proposed for Harold Mody,
t he General Manager of Grand River Quarry, and M. Flint, the
on-site foreman, in the anpunts of $1,000 and $750, respectively.

Petiti oner has established that Respondent Flint
knowi ngly violated the Act, but has not established
a knowi ng violation on the part of M. Nbody.

Section 110(c) of the Federal Mne Safety and Health Act
provi des:

Whenever a corporate operator violates a nmandatory
health or safety standard or knowi ngly violates or
fails or refuses to conply with any order issued under
this Act or any order incorporated in a decision issued
under subsection (a) or section 105(c), any director,

of ficer, or agent of such corporation who know ngly

aut hori zed, ordered, or carried out such violation,
failure, or refusal shall be subject to the sane civi
penalties, fines, and inprisonnent that may be inposed
upon a person under subsections (a) and (d).

Section 110(a) referred to above provides that civil
penalties of up to $50,000 nmay be inposed for violations of the
Act. Section 110(d) provides for crimnal penalties in certain
situations. Penalties, if contested, are assessed by the
Comm ssion after considering a mne operator’s history of
previous violations, the size of the operator’s business, the
negli gence of the operator, the effect of the penalty on the
operator’s ability to stay in business, the gravity of the
violation and the good faith of the operator in abating the
vi ol ation.

The Conmm ssion has held that a corporate officer or agent
know ngly violates an MSHA standard if he or she knew or had
reason to know of the violative condition, Prabhu Deshetty,




16 FMSHRC 1046 (May 1994). To establish a know ng viol ation,
the Secretary need not prove that the agent knew he or she was
violating the | aw, Warren Steen, 14 FMSHRC 1125 (July 1992).

Appl ying these principles to M. Mody's case, | find that
the Secretary has not established that he knew or had reason to
know that a violative condition existed on July 21, 1994, prior
to the issuance of the citation. Section 56.9300(b) provides
t hat :

Berns or guardrails shall be at |east m d-axle height
of the |argest self-propelled nobile equipnment which
usual ly travel s the roadway (enphasi s added).

The Secretary failed to show that Mdody knew or had reason
to know that the 631 haul truck would be driven on the accident
roadway at tinmes when the berns were | ess than 42 inches high.
Moody was not on-site on July 21. Normally, the 631 haul truck
was not used on this roadway. The evi dence does not establish
t hat Mbody knew, or had reason to know, that it would be used on
July 21. The record indicates that the bermwas sufficient for
at | east sone other vehicles (Tr. 53).

Al t hough Mbody had reason to know that the 631 woul d be used
on this roadway periodically, there is no basis on which | could
conclude that he knew it would be used at tines when the berm was
not m d-axle height. The bermon this roadway had been hi gher
than 24 inches on occasions prior to July 21, but had been eroded
by rainfall (Tr. 67, 73, 76, 104). The record does not show t hat
Moody knew its height on July 21. Indeed, on July 19 the road
was not used due to bad weather, and it is quite possible that
the bermwas substantially smaller on July 21 than it had been
the last tinme Mbody had observed it (Tr. 52).

M. Flint’s situation is distinguishable by the fact that he
was on-site on July 21, 1994, and was aware that his mners had
started using the 631 haul truck on the accident roadway. Since
this vehicle used the roadway repeatedly on July 21, | find that
it was the | argest piece of self-propelled nobile equipnment which
usual ly travel ed the roadway.



Foreman Flint knew the 631 was bei ng used on the roadway
and knew, or had reason to know, that the bermon the side of the
roadway did not approach m d-axle height of either its front or
rear tires. Therefore, | find he knowi ngly violated 856. 9300(h)
in failing to increase the height of the berm

A $300 civil penalty is assessed agai hst Foreman
Robert Flint

Applying the criteria set forth in section 110(i), | con-
clude that $300 is an appropriate civil penalty for Robert
Flint’s “know ng” violation of 856.9300(b). M assessnent of
the criteria is as follows:

Gavity of the Violation | conclude that the gravity of
the violation is high. |If a heavy vehicle | eaves an el evated
roadway, there is a reasonable |likelihood that it wll flip over
killing or injuring the driver. It could also conceivably kill

or injure others on the mne site. On the other hand, the sl ope
fromthe roadway to the drainage ditch was apparently gradual and
the 631 appears from photographs to be a very heavy vehicle with
a low center of gravity. These factors substantially decrease
the likelihood of death or serious injury.

Negl i gence: M. Flint was negligent in not conplying with
the standard. He not only knew, or had reason to know, of the
violative condition, he was famliar with the requirenments of the
standard (Tr. 114). On the other hand, | have given consider-
ation to the fact that the violation was of fairly short duration
and that, so far as this record shows, the bermwas sufficient
for the vehicles that usually travel ed the roadway on ot her days.

Prior Hstory of Violations M. Flint received a citation
on behalf of Gand River Quarry for failure to have a berm on
anot her el evated roadway only two days prior to the instant
citation (Exhibit G. Although that citation had nothing to do
with the height requirenent for berns, it should have made him
nore attentive to all MSHA requirenents in this regard.

&ood Faith in Abating the Violation Blocks 17 and 18
of the citation indicate that the violation was abated within
95 m nutes by the construction of a six-foot berm

Size of the Operator and Effect of the Penalty on
its Ability to Stay in Busi ness

These factors are difficult to apply in assessing a penalty
agai nst an individual. By analogy, | have considered the fact
that M. Flint was a foreman earning approximately $23, 000 a year
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when he worked for Grand River Quarry (Tr. 20, 116). A substan-
tially lower penalty is generally appropriate for a | ow | evel
supervi sor than for a higher and better paid agent of an
oper at or.

ORDER

The petition for assessnent of a civil penalty agai nst
Harold L. Moody is DI SM SSED.

A $300 civil penalty is assessed agai nst Robert G Flint.
This penalty shall be paid within 30 days of this decision.

Arthur J. Anthan
Adm ni strative Law Judge

Di stribution:

Keith E. Bell, Esq., Ofice of the Solicitor,

U. S. Departnment of Labor, 4015 Wl son Blvd., Suite 400,
Arlington, VA 22203 (Certified Mil)

Robert G Flint, 235 E. Howard St., Sedalia, MO 65301
(Certified Mil)

Harold L. Moody, 702 Fel dpar, Kearney, MO 64060
(Certified Mil)
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