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Statenent of the Case

At issue in these consolidated cases are citations
and orders issued by the Secretary (“Petitioner”) to REB
Enterprises Inc., (“REB"), alleging violations of various
mandatory safety standards set forth in Title 30 of the Code
of Federal Regulations. Also at issue are citations issued to
Harold MIller, and Richard E. Berry, alleging violations of
Section 110(c) of the Federal M ne Safety and Health Act of 1977
(“the Act”). Pursuant to notice, a hearing was held in
Fayetteville, Arkansas in June 11, 1996. REB filed a post-trial
brief on July 17, 1996. Petitioner’s post-hearing brief was
filed on August 5, 1996. On August 14, 1996, REB' s response to
petitioner’s post-hearing brief was fil ed.

| . Jurisdiction

REB operates a |inmestone quarry. As a part of the mning
operation, overburden is first renoved exposing |inmestone rock
which is then blasted. The rock is then further crushed,
st ockpi | ed, and subsequently sold to custonmers. There is no
evi dence that any REB product is sold or used outside the state
of Arkansas.

It is the position of REB and the individual Respondents,
MIler, and Berry, that REB s operation is not subject to the
Act’s jurisdiction.

Section 4 of the Act provides that each mne “. . . the
operations or products of which affect comrerce,” shall be
subject to the Act.

In Jerry ke Harless Towing, Inc., and Harless, Inc.,
(16 FVBHRC 683 (April 11, 1984)), the Conm ssion anal yzed the
scope of the Commerce Cl ause of the Constitution as foll ows:

The Commerce O ause of the Constitution has been
broadly construed for over 50 years. Conmerci al
activity that is purely intrastate in character may be
regul ated by Congress under the Comrerce C ause, where
the activity, conmbined with |ike conduct by others
simlarly situated, affects comerce anong the states.
Fry v. United States, 421 U. S. 542, 547 (1975); Wckard
v. Filburn 317 U S. 111 (1942) (growi ng wheat solely
for consunption on the farmon which it is grown
affects interstate cormerce). Congress intended to
exercise its authority to regulate interstate comrerce
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to the “maxi num extent feasible” when it enacted
Section 4 of the Mne Act. Marshall v. Kraynak, 604
F.2d 231, 232 (3d Cr. 1979), cert. denied 444 U.S.
1014 (1980); United States v. Lake, 985 F.2d 265, 267-
69 (6th Gr. 1993). In Lake, the m ne operator sold
all its coal locally and purchased m ning supplies from
a local dealer. 985 F.2d at 269. Neverthel ess, the
court held that the operator was engaged in interstate
comrer ce because “such snmall scale efforts, when
combined with others, could influence interstate coa
pricing and demand.” 1d. Harless,supra at 686.

It is significant to note that a product mne at the quarry
at issue, SP-2, which is used as a highway road base, was sold to
a contractor who used the product in construction work perfornmed
on Arkansas state hi ghway No. 412, which runs West from Arkansas,
and crosses over and continues into the state of Oklahoma. Al so,
a Case bull dozer which was in operation at the m ne on August 16,
1994, was manufactured in Racine, Wsconsin i.e., outside the
state of Arkansas. G ven these uncontested facts, and
considering the broad principles enunciated by the Comm ssion in
Harl ess Tow ng, supra, and based on the authority of the sixth
circuit in Lake, supra, | amconstrained to find that REB s
operation affected interstate comerce, and hence was subject to
the Act’s jurisdiction.

1. Citation No. 4327635.

At the hearing, Petitioner noved to wthdraw this citation
due to the lack of evidence to support it. Based upon
Petitioner’s representations, the notion was granted.

I11. Gtation No. 4327775.

Janmes Cifton Enochs, an MSHA inspector, testified that on
August 16, 1994, he reviewed REB' s records. According to Enochs,
the records indicated that the nost recent test for continuity
and resistance of the grounding system was on April 8, 1993.
According to Enochs there was no record of any test subsequent to
that date and prior to his inspection on August 16, 1994. Enochs
issued a Citation alleging a violation of 30 CF.R § 57.12028
whi ch provides as follows: “Continuity and resistance of
groundi ng systens shall be tested imediately after installation,
repair, and nodification; and annually thereafter. A record of
the resistance neasured during the nost recent test shall be nmade
avai l abl e on a request by the Secretary or his duly authorized
representative.” (Enphasis added.)

Based upon the uncontradicted testinony of Enochs, | find
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that the nost recent test of the continuity and resistance of the
groundi ng systemrecorded by REB was April 8, 1993. | reject
REB' s argunent that, in essence, there was no violation of
Section 57.12028, supra, since it had until the end of the

cal endar year 1994 to performand record the relevant testing.

Section 57.12028, supra, requires continuity testing
“annual ly”’ after installation. Websters Third New
International Dictionary, (1986 Edition) (“Wbster’s”) defines
the word “annual ly” when used as an adjective as follows “***2:
. . . done, or acted upon every year or once a year ... .” “Year”
is defined in Wbster’s, as relevant, as follows: “c: a period of
tinme equal to one year on the G egorian cal endar but begi nning at
a different tine.” 1In contrast, Wbster’'s defines a “cal endar
year” as follows: “a period of a year beginning and ending with
t he dates which are conventionally accepted as marking the
begi nni ng and end of a nunbered year.” Hence, applying the
common neani ng of the adjective “annually”, | find that Section
57. 12028 supra, by its ternms, is not satisfied by performng and
recording the relevant test anytine within a cal ender year.
concl ude that Section 57.12028, supra, is not conplied with if
the rel evant test was not perforned and recorded wthin a year
subsequent to the last such test. Since the |ast recorded test
had been recorded nore than twelve nonths prior to the date of
t he inspection, August 16,1994, | find that Section 57.12028
supra, has been violated. | find that a penalty of $50 is
appropri ate.

IV. Ctation No. 4327776.

A. Violation of 30 CF.R § 57.14131(a)

Enochs testified that on August 16, 1994, as part of his
i nspection, he went to the pit along wwth Ray King, who was the
foreman at the tine. Enochs wal ked over to a R-20 Euclid hau
truck to introduce hinmself to the driver. He clinbed up to the
runni ng board and noticed that the driver, Ron Al exander, did not
have his seat belt on. Enochs issued a Citation alleging a
violation of 30 CF. R 8 57.14131(a) which provides as foll ows:
“Seat belts shall be provided and worn in haul age trucks”.

Respondent did not inpeach or contradict the testinony of
Enochs regarding his observations. Accordingly his testinony in

this regard is accepted. Based on his testinmony, | find that on
August 16, 1994, the driver of the R 20 Euclid haul truck was not
wearing his seat belt. | thus conclude that REB viol ated

Section 57.14131(a), supra,

B. Significant and Substanti al
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A "significant and substantial"™ violation is described in
section 104(d)(1) of the Mne Act as a violation "of such nature
as could significantly and substantially contribute to the cause
and effect of a coal or other mne safety or health hazard."

30 CF.R 8 814(d)(1). A wviolation is properly designated
significant and substantial "if, based upon the particular facts
surrounding the violation there exists a reasonable |ikelihood
that the hazard contributed to will result in an injury or

i1l ness of a reasonably serious nature."” Cenent Division,
National Gypsum Co., 3 FMSHRC 822, 825 (April 1981).

In Mathies Coal Co., 6 FMBHRC 1, 3-4 (January 1984), the
Comm ssion explained its interpretation of the term"significant
and substantial" as foll ows:

In order to establish that a violation of a
mandatory safety standard is significant and
substantial under National Gypsumthe Secretary of
Labor must prove: (1) the underlying violation of a
mandatory safety standard; (2) a discrete safety
hazard--that is, a neasure of danger to safety-
contributed to by the violation; (3) a reasonable
i kelihood that the hazard contributed to will result
in an injury; and (4) a reasonable |ikelihood that the
injury in question will be of a reasonably serious
nat ur e.

In United States Steel M ning Conpany, Inc., 7 EMSHRC 1125,
1129, the Conmi ssion stated further as foll ows:

We have explained further that the third el enent
of the Mathies fornula "requires that the Secretary
establish a reasonable |ikelihood that the hazard
contributed to will result in an event in which there
is an injury." US. Steel Mning Co., 6 FVMSHRC 1834,
1836 (August 1984). W have enphasized that, in
accordance wth the | anguage of section 104(d) (1), it
is the contribution of a violation to the cause and
effect of a hazard that nust be significant and
substantial. U.S. Steel Mning Conpany, Inc., 6 FNMSHRC
1866, 1868 (August 1984); U.S. Steel M ning Conpany,
Inc., 6 FMBHRC 1573, 1574-75 (July 1984).

The truck at issue hauls material fromthe pit to the
crusher over the roadway whi ch Enochs descri bed as being
“somewhat rough” (Tr. 32). According to Enochs the roadway is
nmostly | evel but goes down an incline at the area of the crusher.
Enochs indicated that there are other haul trucks and equi pnent
operating in the area.



Enochs opi ned that should the truck overrun a berm the
operator would be throwm fromthe vehicle and severely injured
because he was not wearing a seat belt. Al so, Enochs opined that
shoul d the truck run into another piece of equipnent, the
operator would be thrown into the w ndshield, and could be
injured thereby. According to Enochs, there is constant spillage
on the road, and if the truck should run over a |arge boul der,

“it could throw the steering wheel, it could throw the unit
itself” (Tr. 57). He opined that, based upon his experience, the
occurrence of an accident resulting in the truck being wecked is
qui te possible. According to Enochs, thirty percent of
fatalities in the mning industry involve haul age units. He

opi ned that should the truck roll over, the driver would nost
likely suffer a fatality, as he did not have a seat belt on.
Enochs indicated that he investigated five or six situations in
whi ch haul trucks had rolled over

Richard E. Berry, the owner, principal stockhol der, and
President of REB, indicated that REB has been operating a
limestone quarry at the location in issue since 1988. According
to Berry the distance fromthe pit to the crusher is
approximately a quarter of a mle. He testified that at the
crusher the roadway goes down a grade for about 100 feet, where
it flattens out for 700 to 800 feet, and then goes up a grade
that rises about thirty feet, and then becones flat again. The
roadway i s between sixty to seventy feet w de, but narrows down
to twenty feet for approximately 100 feet where the road goes up
a grade. Berry said that the trucks that are driven over the
roadway are about eight to nine feet wide, and generally pass one
anot her .

| find, that REB did violate a regulatory standard, i.e.,
Section 56.14131(a) supra. | also find that this violation
contributed to the hazard of the operator of the haul truck being
injured should the truck collide with another vehicle or object,
or overtravel a berm However, the record does not establish the
speed at which the haul truck regularly operates. There is no
evi dence that there was any problemw th the truck s brakes, or
that the truck had any other nmechanical nal function. Further,
based upon the uncontradicted testinony of Berry, the roadway was
w de enough to safely accommbdate two trucks traveling in
different directions. Although Enochs testified that the roadway
was “somewhat rough” and that spillages were common, he did not
proffer any evidentiary facts based upon his observations to
support these concl usi ons.

Based upon the above record, | find that it has not been
established that an injury producing event, i.e., the haul truck
in question colliding with another object with such force and
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speed as to cause the driver to lose control of the truck, or to
di sl odge the driver, was reasonably likely to have occurred.
thus find that the third elenment in Mathies supra, has not been
established. | find that it has not been established that the
violation was significant and substantial.

C. Unwarr ant abl e Failure

It is the Secretary's position that the violation herein
constituted an "unwarrantable failure". As such, it is incunbent
upon the Secretary to establish that REB's actions herein were
nore than ordinary negligence, and reached the |evel of
aggravat ed conduct (Enmery Mning Corp., 9 FVMSHRC 1997 (1987)).

According to Enochs, a M. Hernstein, an MSHA i nspector
informed himthat an industrial assistance program handouts
concer ni ng haul age were passed out to REB' s supervisors, Ray
King, and a M. Goody. Enochs stated, in essence, that Hernstein
told himthat he had spent three hours with King and Goody “..
for the enpl oyees to make sure they preshift each unit, wear
their seat belts brakes, steering, the major concerns” (sic)

(Tr. 18). He also indicated that “ . . . King had been warned
by MSHA during the industrial assistance session on the seat belt
usage and how inportant it was. There was--seened to be no
effort to enforce the seat belt law (sic) (Tr. 33). According
to Enochs, when he asked the cited driver of the haul truck why
he had not been wearing a seat belt, he said that “nobody nade a
bi g deal about it” (Tr. 34). Enochs indicated that King did not
say anything when the driver was cited, did not correct the
condition or tell the driver that he had to wear the belt.
Enochs said that King “... seened sonewhat indifferent to the
whol e situation” (Tr. 34). Enochs indicated that on the date of
the inspection, he went inside REB's office and did not see any
noti ces posted inform ng enpl oyees of the need and necessity to
wear seat belts.

According to Berry, a sign is posted outside the building
wher e enpl oyees check in, advising themof the need to wear seat
belts. He also testified that a notice was posted in the office
advi si ng enpl oyees of the need to wear seat belts.! | observed

This notice was admtted in evidence as Defendant’s Exhibit
30, is dated April 1995. However, Harold MIler, a REB enpl oyee
who testified, and was found to be a credible witness on this
point, testified that he could not recall any differences between
the notice that was posted in the office on August 16, 1994, and
Def endent’ s Exhi bit 30.




Berry’s deneanor, and found that his testinony on these points
was credi bl e.

It is incunbent upon Petitioner to establish, by a
preponderance of the evidence, that the violation at issue
resulted from REB' s aggravated conduct. Petitioner relies upon
t he heresay testinony of Enochs that King had been warned by NMSHA
personnel in an industrial assistance session regarding the use
of seat belts at REB's facility. Neither King nor the MSHA
personnel who allegedly inparted this information to King
testified on behalf of Petitioner. | find the testinony of
Enochs in this regard is inherently unreliable due to its heresay
nature, and cannot be relied upon to establish that King received
such a warning. Petitioner also relies upon an out of court
statenment by the driver of the cited truck to Enochs that “nobody
made a big deal” out of the wearing of seat belts. This person
was not called upon by Petitioner to testify to establish this
point. | do not assign any probative value to Enochs’ heresay
testinmony as such testinony is inherently unreliable. | find
Enochs’ testinony that, when cited, King did not provide nuch of
a response and “seened indifferent”, to be too subjective, and
thus not to be accorded any probative value. Further, | accept
the testinony of REB's witnesses regarding the information that
was posted on REB' s prem ses concerning the use of seat belts.

For these reasons, | find that it has not been established that
the violation herein resulted fromREB s unwarrantable failure.

D. Penalty
| find that Petitioner has not established that REB s
negl i gence herein was nore than noderate. | find that the driver

of the truck, who was not wearing a seat belt, could have been
seriously injured should the truck have been significantly jolted
upon hitting another object, or should it have overturned. |
thus find that the violation herein was nore than a noderate

| evel of gravity. Taking into account the balance of the factors
set forth in Section 110(i) of the Act, | find that a penalty of
$700 is appropriate for this violation.

V. Order No. 4327622, and Docket Nos. CENT 95-239-M and
CENT 95-240-M

A. Violation of 30 CF.R 8§ 56.14131(q)

On August 16, 1994, Enochs, in the presence of King,
observed a Case bull dozer in operation at the top of the
hi ghwal | . Accordi ng to Enochs, the bull dozer was approaching him
at an angle of approximately 45 degrees. Enochs estimated that
when he was about thirty or forty feet away fromthe bul |l dozer,
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he noticed that the driver, Bill Jacobs, was not wearing a seat
belt. He said that it was “obvious” that the operator did not
have a seat belt on (Tr. 130). Enochs issued an Order alleging a
violation of 30 CF. R 8 56.14130(g) which, in essence, requires
the wearing of seat belts.

Harold MIller, the lead nan at the tinme, testified that he
was in the area when Enochs told Jacobs to put his seatbelt on.
MIler indicated that he could not tell if Jacobs was wearing a
seat belt. On cross exam nation Enochs indicated that a
phot ograph of the bull dozer in question taken subsequent to the
date of his inspection, (Defendant’s Ex. 8) depicts a bulldozer
at the approxi mate angle that the bull dozer was at when cited by
him He was unable to tell by |ooking at this photograph if the
driver was wearing a seat belt. Enochs was shown two ot her
pictures of a driver sitting in the bulldozer at issue
(Defendant’s Exs. 7, and 28) and he was not able to tell if the
driver was wearing a seat belt.

REB has not offered any eyewitness testinony to directly
i npeach or contradict Enochs’ observation that Jacobs was not
wearing a seat belt. Specifically, MIller’'s testinony that he
could not tell if Jacobs was wearing a belt when Enochs told the
latter to put his belt on, is insufficient to contradict Enochs’
testinmony. The record does not establish that MI|er observed
Jacobs fromthe sanme di stance and direction as observed by
Enochs. Al so, although Enochs could not tell whether the driver
depicted in REB' s photographs was wearing a seat belt, there is
no evi dence that these photographs accurately depict the view
t hat Enochs woul d have seen fromthe specific vantage point that
he had on August 16, 1994, when he saw the bul |l dozer at issue and
cited it. Accordingly, | accept Enochs’ testinony, and find that
Jacobs was not wearing a seat belt when cited. Hence, | find
that REB did violate Section 56.14130(g), supra.

B. Significant and Substanti al

According to Enochs, the violation should be characterized
as significant and substantial. He pointed out that he observed
tracks wwthin five feet of the edge of the highwall. According
to Enochs, the highwall was eighty feet above the next |evel.
Enochs indicated that in normal operations, at tinmes the bl ade of
the bull dozer “will catch on a hard rock area, seam or sonething
like that, and it shakes, shake the machi ne and the operator
pretty bad, substantially, and it could throw himoff the
machi ne. You know, cause himto | ose control” (sic) (Tr. 131).
Enochs al so opined that the bull dozer could accidentally run over
the highwall, as the bermin the area varied between knee to
wai st | evel, and consisted only of overburden material.
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On the other hand, on cross examnation, it was elicited
from Enochs that the bulldozer as seen by hi mwas not operating
“at a high rate of speed” (Tr. 146). Further, on cross
exam nation Enochs was unable to state how often bull dozers have
been driven off a highball each year.

MIller explained that in stripping the overburden “. . . we
stay at least ten foot away fromit [the highwall] with any
dozer” (sic.) (Tr. 185). Berry explained that in normnal
operations the overburden is cleared in stages working fromtop
down. He indicated that in nornal operations, the cl osest the
bul | dozer woul d get at the edge of a highwall was thirty to forty
feet (Defendant’s Ex. 33). He opined that the tracks observed by
Enochs m ght have been placed by the bulldozer during the
cl earing of the overburden, when those tracks woul d have been
| ocated thirty to forty feet fromthe edge of the highwall.
Enochs did not explain how, in normal operations, the bulldozer
would go within five feet of the edge of the top of an existing
highwal | .2 | thus find that it has not been established that in
normal operations the bulldozer would go wwthin five feet of the
edge of the top of an existing highwall.

Based upon all of the above, | conclude that it has not been
established that there was a reasonable Iikelihood of an injury
produci ng event, and thus it has not been established that the
violation was significant and substantial .

C. Unwarr ant abl e Failure

1. Summary of the Testi nony

Enochs testified that Jacobs had told himon the date the
Citation was issued that he sonetimes wears a seat belt, and

sonetimes does not. In contenporaneous notes taken by Enochs, he
i ndi cated that Jacobs stated that “no one nmakes a big deal about
it”. (Defendant’s Ex. 32). | do not assign nuch probative

weight to this testinony, as it is heresay and thus inherently
unreliable. The declarant did not testify, and accordi ngly was
not present in court to be cross exam ned.

Dale St. Laurent, an MSHA investigator, interviewed Jacobs
who told himthat REB did not have any seat belt policy, and that

2On rebuttal, Enochs indicated that when he arrived at the
top of the highwall, bulldozers were backing out onto a thirty
foot area that had been stripped. However, he did not testify
specifically how cl ose these vehicles were to the edge of the
hi ghwal | .
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no one have ever nmade himwear a seat belt. St. Laurent
testified that he also interviewed a M. Yates, a serviceman, who
told himthat in the year prior to the inspection “he had never
seen either of those two dozer operators wear a seat belt

He doesn’t renenber anyone ever yelling at M. Berry or

M. MIller or anyone ever yelling at anybody to put seat belts
on” (Tr. 245). St. Laurent indicated that Yates told himthat
there wasn’t any policy regarding seat belts and that one told
himto wear seat belts (Tr. 162). According to St. Laurent,
Yates told himthat Jacobs had told him (Yates) that MIler and
Berry never told himto wear a seat belt.

According to Enochs, MIler who was the supervisor on the
site, was present when the bull dozer was cited, but did not take
any corrective action. Enochs indicated that the fact that
Jacobs was not wearing a seat belt was obvious as the cab was
open.

MIler indicated that he arrived at work on August 16, at
6:00 a.m and left the site at 7:00 a.m to get sone parts,
returning about 9:00 a.m He testified that he had been on the
site for about ten m nutes when he saw Enochs tal king to Jacobs.
He i ndi cated that when Enochs canme up to Jacobs and told himto
put a seat belt on, he (MIller) could not tell whether Jacobs
was wearing a seat belt. | observed Mller’'s testinony and found
himcredible in these regards. Enochs indicated on cross
exam nation, that he was thirty to forty feet away from Jacobs
when he observed that Jacobs did not have a seat belt on, and
that MIler was approximately ten yards further back. Wthin his
context | find that there is no evidence that MI | er knew that
Jacobs had not been wearing a seat belt when cited.

MIler indicated that subsequent to Septenber 1995, he has
been the supervisor at the quarry but that in August of 1994, he
was only the “lead man” (Tr. 175). He stated that in this
capacity it was his responsibility to operate equi pnent, and get
the dirt stripped. He said that in general, his supervisor, Ray
King, told himwhat to do on the site, and he in turn passed this
information on to the other equi pnent operators. He said that he
did not have any authority to punish the nen, and did not have
any authority to hire or fire. He stated that he was never told
what to do regarding the punishnent to be given the nmen. He
indicated that he did not tell the nmen what equi pnent to use.

2. Di scussi on

There is no evidence that King, the quarry supervisor, or
M Il er, had notice or acknow edge that Jacobs was not wearing a
seat belt. There is no evidence that King, prior to Enochs’
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i ssuance of the Order at issue, was in any position to have
observed that Jacobs was not wearing a belt. Having observed
MIller's deneanor, | find his testinony credible, that on

August 16, he had only been at the site for approximtely ten

m nutes prior to Enochs’ issuance of the Order, and had not
observed Jacobs being without a belt. Wen Enochs observed
Jacobs being without a belt he was 10 yards closer to Jacobs than
MIler. There is no evidence that, MIler was in any position to
have observed that Jacobs was not wearing a seat belt. | note
Enochs’ testinony that King had received a special warning, and
training from MSHA regarding the need to ensure the conpliance at
the site with the seat belt standard. However, this testinony
was not based upon Enochs personal know edge, but rather was
based upon statenents of another inspector nade to him Because
of the inherently unreliable nature of heresay testinony | do not
assign any probative weight to Enochs’ heresay testinony, in
evaluating the critical issue of REB' s unwarrantable failure.

For the sanme reason, | do not assign any probative weight to
Enochs’ and St. Laurent’s testinony about out of court statenents
made by Jacobs and Yates concerning the attitude of their

supervi sors regarding the use of seat belts, and the policy of
REB in this area. On the other hand, | find, as discussed above,
(LV(c) infra), that the credi ble evidence establishes that REB
had i ndeed posted in its office information regarding the

requi renment for its enployees to wear seat belts while on the
job. Mller indicated that prior to the date of the Order at
issue, in his capacity as |ead-nman, he had not enforced seat belt
rules as he did not want to be hard on the nen. However, the
record does not establish that MIler, on the date the Order at

i ssue was issued, had any official duties or responsibilies
toward enforcing conpliance with the mandatory seat belt
standard. Wthin this context, | find that it has not been
established that the violation was the result of REB s
unwarrant abl e failure.

D. Penal ty

| find that REBs negligence was no nore than noderate.
| find that a penalty of $500 is appropriate.

E. Section 110(c) violations. Docket Nos. CENT 95-239-M
and CENT 95-240-M

1. The Legal Standard to be Applied

Section 110(c) of the Act subjects certain individuals to
civil penalties if the Secretary can sustain his burden of
proving that: (1) a corporate operator commtted a violation of a
mandatory health or safety standard (or an order issued under the
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Act); (2) the individual was an officer, director, or agent of
the corporate operator; and (3) the individual “know ngly
aut hori zed, ordered, or carried out” the violation.

A violation by the corporate operator nust be established
and such violation nmust be proved in the proceedi ng agai nst the
i ndi vidual s. Kenny Richardson, 3 FMSHRC 8, 10 (January, 1981),
aff'd sub nom Richardson v. Secretary of Labor, 689 F.2d 632
(6th Cr. 1982), cert. denied, 461 U S. 928 (1983). The
Secretary al so has the burden of proving that the person charged
is an agent of the corporate operator. Under Section 3(e) of the
Act “agent” is defined as “any person charged with responsibility
for the operation of all or part of a coal or other mne, or the
supervision of mners in a coal or other mne.”

Finally, the Secretary nust prove that the agent “know ngly
aut hori zed, ordered or carried out” the violation. The
appropriate legal inquiry in this regard is whether the corporate
agent “knew or had reason to know' of the violative condition.
Roy 3 enn, 6 FMSHRC 1583, 1586 (July 1984), citing Kenny
Ri chardson, 3 FMSHRC 8, 16 (January 1981). |In Kenny R chardson,

t he Conm ssion stated:

If a person in a position to protect enployee safety
and health fails to act on the basis of information
t hat gi ves hi m know edge or reason to know of the
exi stence of a violative condition, he has acted
knowi ngly and in a manner contrary to the renedi al
nature of the statute. 3 FMSHRC supra, at 16.

In order to establish section 110(c) liability, the
Secretary nust prove only that the individuals know ngly acted,
not that the individuals know ngly violated the aw. Beth Energy
M nes, Inc., 14 FMSHRC 1232, 1245 (August, 1992). |In Roy d enn,
6 FMSHRC 1583 (July, 1984), the Conm ssion held, however, that
sonet hing nore than the possibility of an underlying violation
must be shown to establish “reason to know'. 6 FMSHRC at 1587-8.
Mor eover, a “knowi ng” violation requires proof of aggravated
conduct and not nerely ordinary negligence. Womng Fuel Co.,

16 FMSHRC 1618, 1630 (August, 1994).

a. Ml er

MIler testified that on the date in issue, he was only a
“l'ead man” (Tr. 175), and did not becone the quarry supervisor
until Septenber 1995. He was asked whether he was Jacob’s

supervi sor and he answered as follows. “l guess you can call ne
that, yes, sir” (Tr. 176). Mller indicated that he did verbally
di sci pline the nmen working on the top of the highwall. Also, he
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indicated that it was his responsibility, in addition to
operating the equi pnent on the top of the highwall, to transmt
to the men the directions he had received fromhis supervisor,
(King), regarding the tasks to be perforned on the site. He
indicated that he did not have the authority to hire and fire,
was not told what to do regarding disciplining the nen at the
site, and did not assign equipnment to the nmen. Petitioner has
not rebutted or inpeached this testinony.

| find that Petitioner has failed to adduce sufficient
evidence to establish that MIler had any significant
responsibility for the operation at the highwall, or that he
supervised the other mners working at that site. There is no
evi dence whet her he was paid as an hourly enpl oyee, or as part of
managenent. There is no evidence regardi ng any description of
his official duties and responsibilities. There is no evidence
that he had any direct responsibility for controlling the acts of
the mners on the highwall, that he had the authority to initiate
the assignnent to them of their tasks, that he was responsible
for their performance and duties, that he had the responsibility
to discipline themif they did not performtheir duties properly,
that he was responsible for the safety of the mners and their
operation, or that he was responsible to ensure that the
mandatory safety standards were conplied with by the nmen at the
highwal |. Wthin this context, | conclude that the Secretary has
not met his burden in establishing that MIler was an “agent”.
Accordingly, | find that Petitioner has not established that
MIller violated Section 110(c) of the Act.

b. Berry

Berry was the owner, principal stockholder, and President of
REB on the date in issue. He thus was an officer and came within
t he purview of Section 110(c), supra. It is incunbent upon the
Secretary to establish that Berry knew or had reason to know of
the violative condition (Roy G enn, supra.) There is no evidence
that he had any information that gave hi many know edge or reason
to know that Jacob was not wearing a seat belt. (See, Kenny
Ri chardson, supra at 16). For the reasons di scussed above,
(v (C infra,) I find that as President, Berry s policy toward
the wearing of seat belts was mani fested by the posting of
material informng enployees of their responsibility to wear
seat belts.® | observed Berry’'s deneanor. | find his testinony

*Berry’s testinony that REB has enployees sign its safety
policy (Defendant’s Ex. 28) when they start to work for REB, was
not inpeached or contradicted. | therefore accept this
testinmony. | note that this policy requires that seat belts “be
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credi bl e that although he personally feels that a person has the
right not to wear a seat belt, he does not condone not wearing a
seat belt. | also accept his testinony that on five or six

di fferent occasi ons when he saw enpl oyees not wearing a seat
belt, he told themto put on a seat belt and warned themt hat

t hey woul d be sent hone the next tine they were found to be
without a seat belt.*

Wthin the context of the above evidence | find that it has
not been established that Berry knew or reasonably shoul d have
known that Jacob was not wearing a seatbelt when cited. Nor is
there sufficient evidence of aggravated conduct on his part. For
t hese reasons, the 110(c) action against himshall be di sm ssed.

VI. Oder No. 4327625.

A. Violation of Section 56.14130(q), supra.

Approxi mately one hour after Enochs had cited the bull dozer
operator for not wearing a seat belt, he observed Jim Farrish
operating a John Deere bull dozer, but not wearing a seat belt.
According to Enochs he was at a forty five degree angle facing
t he bull dozer. Enochs indicated that when he was sixty to
seventy feet away from Farrish, and approximtely six to eight
feet above the ground that Farrish’s bull dozer was bei ng operated
on, he saw that Farrish was not wearing a seat belt. Enochs
i ssued an Order alleging a violation of Section 56.14130(Q)
supra, which requires the wearing of seat belts.

Ml ler indicated that he spoke with Farrish |ater on that
afternoon, and Farrish informed himthat he had the seat belt
on, but that he undid it when he saw Enochs approach him | find
this heresay testinony inherently unreliable, and insufficient to
rebut or contradict Enochs’ testinony regarding his observations.

worn at all times of vehicle operation” (Defendant’s Ex. 28).

‘“REB's official policy provides that the first offence of a
failure to conply with the policy to wear a seat belt, wll
result in “remai nder of day of violation off wthout pay”
(Defendant’s Ex. 28). Berry’'s action in warning, but not
di sci pline the enpl oyees he had caught not wearing a seat belt
m ght lead to an inference that REB has been unduly |lax in not
di sci pline enpl oyees for not wearing a seat belt. However, since
Berry did issue a warning, | cannot conclude that Berry's conduct
is to be equated wth aggravated conduct, nor can it be the basis
of a Section 110(c) action.

15



There is no other evidence of record to contradi ct Enochs’
testinony regarding his observations. | thus find that REB did
viol ate Section 56.14130(g) supra, as alleged.

B. Significant and Substanti al

According to Enochs, the bulldozer in question was being
used to cut a ranp, and was bei ng operated down an incline. He
said that, when cited, Farrish was “very close to a steep
incline” (Tr. 229). He described the area as consisting of
“unconsol i dated material, very steep drop off” (sic) (Tr. 230).
Enochs opined that in the event the bull dozer would travel over
the “hill” the operator would definitely be severely injured
(Tr. 231).

Respondent did not offer any evidence to i npeach Enochs’
testinmony with regard to his observation of the terrain, and his
opi nions regarding the |ikelihood of an injury producing event,
and the seriousness of any resulting injury. | thus find,
based on the testinony of Enochs, that an injury producing event
was |ikely to have occurred, and that there was a reasonable
i kel i hood that the driver would have been injured as he was not
wearing a seat belt. There was al so no contradiction or
i npeachnent of Enochs’ testinony that the resulting injury would
reasonably |ikely have been permanently disabling. | thus find
that it has been established that the violation was significant
and substantial (See Mthies, supra).

C. Unwarr ant abl e Failure

Enochs indicated that the instant Order was the fourth
Ctation/Order that he had issued that norning involving not
wearing a seat belt. He indicated that the violative condition
was obvious, and that no corrective action was being taken by
managenent. Petitioner did not adduce any evi dence that,
subsequent the issuance of the other seat belt violations by
Enochs, King had any opportunity to check whet her other enpl oyees
were wearing their seat belts. There is no evidence regarding
King’ s actions subsequent to the first set of seat belt citations
and orders issued. There is no evidence regarding his activities
between the tinme the first Ctations/Oders were issued, and the
i ssuance of the instant order.

According to St. Laurent, Yates, had told himthat in the
year prior to the instant inspection he never saw the two
bul | dozer operators wearing their seat belts. St. Laurent
testified that he asked Yates if efforts were nmade to make
enpl oyees wear seat belts, and Yates told himthat when he was
hired, no one told himto wear a seat belt. St. Laurent
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testified that Yates also told himthat he did not recall anyone
yelling at anyone else to put a seat belt on. St. Laurent
testified that he asked a M. Cunni ngham a plant operator who

al so operated equi pnent, about seat belts and the latter told him
that “what the normal posture was there is that if a guy wanted
to wear them fine, and if he didn’'t then that was okay, too”

(Tr. 246).

For the reasons stated above, (V(c) infra), | find the
heresay testinony of St. Laurent regardi ng what Yates and
Cunni nghamtold himto be inherently unreliable. | thus do not
assign it any probative value in evaluating the critical issue of
REB' s unwarrantable failure, if any. | note that neither Yates
nor Cunni ngham was called by Petitioner to testify. Wthin the
above context, | find that it has not been established that this

violation was as the result of REB's unwarrantable fail ure. [
find that a penalty of $500 is appropriate.

D. 110(c) violations

1. Ml er

For essentially the reasons set forth above, (V(E)(a)
infra), | find that it has not been established that MIler was
i abl e under Section 110(c) of the Act, and hence that action
agai nst himshall be dism ssed.

2. Berry

| find that the heresay testinony of St. Laurent with
regard to out of court statenments by Yates and Cunni nghamis
insufficient to establish Berry’s liability under Section 110(c)
of the Act. Further, for the reasons set forth above, (V(E)(b)
infra), I find that Petitioner has failed to establish any
l[itability on Berry’s part under Section 110(c) of the Act.
Therefore that action against himshall be di sm ssed.

VI, Citation No. 4327624

On August 6, Enochs observed a track nounted trackhoe
operating in the stripping area. He said that this equipnent is
used for excavating dirt, is track nmounted, and rotates and
revolves. He said that the front and side wi ndow on the right
side was “cracked in several places” (Tr. 217), and that the
driver’s vision would be obscured. He described the breakage as
being “pretty extensive throughout the whole panel” (Tr. 221).

Enochs issued a GCtation alleging a violation of 30 C.F. R
8 56.14103(a) supra, which provides, as pertinent, that if
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w ndows are provided on self-propelled nobile equipnent, “[t]he
wi ndows shall be maintained to provide visibility for safe
operation.”

REB did not offer any evidence to contradict Enochs’

testinmony regarding his observations. | therefore accept Enochs’
testinony, and find that REB did violate Section 56.14103(a)
supra. | find that a penalty of $50 is appropriate.

VIIl. Oder No. 4327626

On August 16, Enochs observed a Case backhoe bei ng operat ed.
According to Enochs it was being used as a | oader, as it had a
bucket on the front. He said that King had told himthat it was
being used to clean spilled material. Enochs said the backhoe
was equi pped with wheels, had a | oader bucket in front, and a
backhoe bucket in the back. He opined that it was a conbi nation
| oader/ backhoe. According to Enochs, the vehicle was not
provided with a seat belt.

On cross exam nation Enochs indicated that a wheel |oader is
di fferent than a backhoe, and that the vehicle in question was in
use when he inspected it.

Enochs issued an Order alleging a violation of 30 C.F. R
8 56.14130(a)(3) which provides, in essence, that seat belts
shall be installed on “wheel |oaders and wheel tractors”.

It is incunbent upon Petitioner to establish that, as
comonl y understood in the mning industry, a reasonably
prudent person famliar with the industry, the terns *wheel
| oaders” or “wheel tractors” enconpass the vehicle in question.
Enochs’ opinion that the vehicle was a conbi nati on | oader/ backhoe
is not accorded nuch weight, as he did not set forth in detai
the basis for his opinion. Further, aside fromthis opinion
Petitioner has not proffered any evidence as to how the terns
“wheel | oader” or wheel tractor” are commonly understood in the
m ning industry. For these reasons, | conclude that Petitioner
has failed to neet his burden, and that this Order shall be
di sm ssed.

IX. Oder No. 4327628.

Enochs indicated that on August 16, at about 12:00 p.m, he
was on a wal kway whi ch was approxi mately ten feet above where a
| oader was bei ng oper at ed. Enochs noted that his point of
observation was approximtely twenty feet renoved fromthe
| oader. Enochs testified that he saw the driver, Ron Al exander,
drive under him Enochs said that he saw Al exander’ s hands on
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the | oader’s controls. According to Enochs, Al exander then
turned off the | oader, did not unbuckle his seat belt, and
clinmbed out of the | oader. According to Enochs, the | oader was
being used to load material froma stock pile. Enochs issued an
Order alleging a violation of Section 56.14130(a)(3) supra.

Based upon Enochs’ testinony that | find credible, and that
was not contradi cted by any other eyew tness, | conclude that
Al exander was not wearing a seat belt when cited by Enochs.
However, there is no evidence in the record that a seat belt had
not been installed on this vehicle. Accordingly, |I find that it
has not been established that REB was in violation of Section
56.14130(a)(3), which provides that seat belts shall be installed
on | oaders. Hence, Oder No. 4327628 is to be di sm ssed.

X. Oder No. 4327631.

A. Violation of 30 CF.R § 56.14107(a)

Accordi ng to Enochs, on August 16, 1994, he observed that
there was no guard at the tail pulley of the radial stacker
conveyor belt. According to Enochs, the belt was in operation,
and the pinch point of the tail pulley which was not guarded, was
approximately two feet above the ground. Enochs issued an O der
alleging a violation of 30 CF.R § 56.14107(a) which, as
pertinent, provides that “[n]oving machine parts shall be guarded
to protect persons fromcontacting gears, . . . chains, drive,
head, tail, and takeup pulleys, . . . and simlar noving parts
that can cause injury.”

REB did not proffer the testinony of eyew tnesses to
contradict or inpeach the observations of Enochs. REB s defense
appears to be based upon 30 C F.R 8 56.14107(b) which provides
that guards are not required where the exposed noving parts “are
at | east seven feet away from wal ki ng or working surfaces”. In
this connection, REB elicited from Enochs, on cross-exam nation,
that the unguarded tail pulley was not |ocated in the normal path
of travel. Berry indicated that there was no reason to go to the
cited area, except to perform maintenance on the belt. In that
event, the belt would not be in operation.

| note Enochs’ testinony that there was nothing to restrict
access to the unguarded tail pulley which was | ocated only two
feet above the ground. The ground was the surface upon which nen
can wal k or work. Accordingly, the terns of the exception set
forth in Section 56.14107(b) supra, has not been net. | thus
find that REB did violate Section 56.14107(a) supra.

19



B. Significant and Substanti al

I n essence, Enochs concluded that the violation was
significant and substantial, inasnmuch as the pinch point was
exposed, and there were no barriers or signs warning persons of
this condition. Enochs opined that a person could easily get
caught up in the self-cleaning pulley which was not snoot h.
According to Enochs, the pulley was | ocated behind an exit door,
and was in a “natural traffic wal kway area” (Tr. 277). However,
he did not elaborate with sufficient specificity the basis for
this opinion. Enochs opined that should an injury occur as a
result of the violative condition, it would be at |east
per manent |y di sabli ng.

On the other hand, Berry opined that there was no reason to
walk in the cited area. Berry indicated that, in exiting the
shop, the path taken to other parts of the plant would not place
a person within twenty five, or thirty feet of the pulley. He
al so was not aware of any injuries at this site.

Wthin the context of this evidence, |I conclude that it has
not been established that an injury producing event was likely to
have occurred. Accordingly, |I find that it has not been

established that the violation was significant and substantial .

C. Unwarr ant abl e Failure

Enochs testified, in essence, that his conclusion that the
violation was as a result of REB s unwarrantable failure, was
based upon the fact that King was given a handbook by MSHA
setting forth the need for guarding. For the reasons set forth
above, (L V(c) infra), | do not assign any probative value to this
heresay testinony. | thus conclude that it has not been
established that the violation herein was as a result of REB s
unwar rant abl e failure.

D. Penal ty.

The tail pulley in question was self-cleaning, and was
| ocated only two feet above the ground. REB did not contradict
Enochs’ testinony that the unguarded sel f-cleaning pulley can
grab a person’s clothing, and wap a person up in the tai
pulley. | thus conclude that the gravity of the violation was
relatively high. | find that a penalty of $500 is appropriate
for this violation.

Xl. Citation No. 4327632

On August 16, Enochs observed that there was an unguarded
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V-belt drive on the sinplicity belt vibratory screen. He
indicated that the V-belt drive was approximately three feet
above the wal kway. The pulley itself was |ocated about twenty
feet off the ground. Enochs issued a Citation alleging a

vi ol ation of Section 56.14107(a) supra.

REB did not offer the testinony of any witness to inpeach or

contradi ct Enochs’ observations. Accordingly, |I find that it has
been established that the drive belt was not guarded, and that
soneone could be caught in the belt drive. | find that the

unguar ded pinch point was |ocated three feet above the wal kway.
Al t hough the pulley was twenty feet above the ground, | find that
the exception set forth in Section 56.14107(b) supra, does not
apply, as the unguarded pinch point was three feet above a
surface where persons can walk. | thus find that it has been
established that REB did violate Section 56.14107(a) supra. |
find that a penalty of $50 is appropriate.

X 1. Citation No. 4327633.

Enochs observed that the V-belt drive of a thirty horse
power vibratory shaker drive belt, was not guarded. He indicated
that the belt machine and pulley were | ocated al ong the wal kway,
but probably fifteen feet off the ground. REB did not inpeach or
contradict his testinmony. | find, consistent wth the discussion
above (Xl infra,) regarding G tation No. 4327632, that REB did
viol ate Section 56.14107(a) supra, and that the exception set
forth in Section 56.14107(b) supra, does not apply. | find that
a penalty of $50 is appropriate for this violation.

ORDER

It is ORDERED as follows: (1) Order Nos. 4327626, and
4327628, and Citation No. 4327635, and Docket Nos. CENT 95-239
and 95-240 shall be DI SM SSED; (2) G tation No. 4327776 and
Order Nos. 4327622 and 4327631 shall be anended to Section 104(a)
citations, and Order No. 4327625 shall be anended to a Section
104(a) G tation that is significant and substantial; and (3) that
Respondent shall, within 30 days of this decision pay a total
civil penalty of $2,400.

Avram Wi sber ger
Adm ni strative Law Judge
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