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St at ement of the Case

This proceedi ng concerns a conplaint of alleged
di scrimnation and an application for tenporary reinstatenent
filed by MSHA on behal f of the conplainant, Irineo G Beltran,
formerly enployed by the respondent as a | aborer. The com
plaint was filed pursuant to section 105(c)(2) of the Federal
M ne Safety and Health Act of 1977, 30 U S.C. 80let seq.,
followi ng an MSHA investigation, and MSHA seeks the tenporary
reinstatement of M. Beltran pending further consideration of
hi s conpl ai nt.

The conpl ai nt and supporting affidavit alleges that the
respondent discrimnated against M. Beltran by unjustly term -
nating himon or about March 21, 1995, for refusing to work in
unsafe conditions, nanely, his alleged refusal to operate an
unsaf e sweeper used for cleaning the mne parking lots. In



this regard, the supporting affidavit executed by MSHA' s
Acting District Manager for the South Central District states,
in relevant part, as foll ows:

*** The investigation determ ned that M. Beltran
was di scharged on March 21, 1995, when he refused
to operate an unsafe sweeper used for cleaning
parking lots. The continued operation of the
sweeper could have resulted in serious injury to
t he conpl ai nant or anot her enpl oyee because its
defects made it difficult to control and it could
have run into another vehicle or enployee.

The relief requested by MSHA includes (1) a finding that
the respondent unlawfully discrim nated agai nst the conpl ai nant
by di scharging himfor engaging in protected activity, (2) an
appropriate civil penalty assessnent agai nst the respondent
pursuant to section 110(i) of the Act for the alleged violation
of section 105(c)(1), and (3) the tenporary reinstatenent of
M. Beltran to his |laborer’s position, at the prevailing wage
rate and with the sanme or equival ent duties as assigned to him
i mredi ately prior to his discharge.

The respondent filed a tinely answer to the conpl ai nt
contesting M. Beltran's reinstatenent and denying that he was
term nated. The respondent asserted that M. Beltran “chose to
| eave of his owmn free will” after being told “to do a better
job on the project that he was involved with at the tinme, or
el se to go ahead and go hone.” Respondent concl uded t hat
“M. Beltran’s choice was to |l eave his work site rather than to
do a better job.” The respondent further asserted that the Gehl
sweeper in question was not cited by MSHA, and was inspected by
one of its inspectors and found to be “fine and safely operable.”

A hearing was conducted in Truth or Consequences,
New Mexi co, and the parties appeared and presented testinony,
evi dence, and argunents on the record in support of their
respective positions. At the conclusion of the hearing, |
i ssued a bench decision concluding that the conplaint filed
by MSHA was not frivolous and that M. Beltran should be
tenmporarily reinstated pending a further hearing on the nerits
of his conpl aint.



Applicable Statutory and Requl atory Provisions

1. The Federal M ne Safety and Health Act of 1977,
30 U.S.C. 8 301 et seq

2. Sections 105(c) (1), (2) and (3) of the Federal M ne
Safety and Health Act of 1977, 30 U.S.C. 8§ 815(1), (2) and (3).

3. Comm ssion Rules, 29 CF. R § 2700.1, et seq
particularly Rule 45, 29 C F.R § 2700. 45, Tenporary
rei nstatenent proceedi ngs which states, in relevant part,
as follows:

The scope of a hearing on an application for tenpo-
rary reinstatenent is limted to a determ nation by
the Judge as to whether the mner’s conplaint is
frivolously brought. In support of his application
for tenporary reinstatenent the Secretary may limt
his presentation to the testinony of the conpl ai nant.
The respondent shall have an opportunity to cross-
exam ne any witness called by the Secretary and may
present testinony and docunentary evidence in support
of its position that the conplaint is frivolously

br ought .

Sti pul ati ons

The parties stipulated that the presiding judge has
jurisdiction in this matter, and that the respondent is covered
by the Act. The respondent agreed that it is an independent
contractor perform ng cleaning operations at the parking | ot of
the subject mne, and that for the purposes of this proceeding,
it is a covered enployer (Tr. 8-9).

| ssue
The issue presented is whether or not the petitioner’s
discrimnation conplaint filed against the respondent has been
frivol ously brought.

Di scussi on

M. Beltran’s signed initial conplaint, dated April 10,
1995, and filed by mail with MSHA' s Al buquerque, New Mexico field



office on April 14, 1995, states that he was discharged by the
respondent on March 21, 1995, fromhis $6.75 per hour | aborer’s
job. His verbatimconplaint states as foll ows:

On March 21st 1995 at 12:20 p.m | was on |lunch

break. | was setting inside unit #5 pickup truck

Cruz Terrazas cane to the truck where | was eating
lunch in a very angry node, and ask ne what ki nd

of shit | was doing. | ask himwhy? He replied

that kind of shit you are doing is no good. | told
him1l could not do any better because the sweaper

was no good. | told himthis sweaper is not so safe
to do the job. Cruz then left. |[In about 2 mnutes

he returned, was still very angry and approached ne
again. He was saying to ne to do a better job than
that or get the fuck out. He was so close to ny face
| could feel spit hitting ny face. | told Cruz this
sweaper is not safe and I will not continue to operate
it. Cruz told Carlos Mranda, another enployee, to
get nme out of the mne. He repeated very angry over
and over get himout get himout. | feel | should

get back and be payed (sic) for all the tinme and noney
| have spent on gas | ooking for work.

A supporting statenent by |aborer Carlos Mranda, included
as part of M. Beltran’s conplaint, states as foll ows:

On March the 21st at 12:20 p.m | Carlos Mranda was
having lunch with M. Irineo Beltran. Wen Cruz
Terrazas was telling M. Beltran he had to do a better
j ob then what he was doing or to get the fuck out of
the mne. M. Beltran told Cruz he could not do any
better because the sweeper was no good and not safe
to work with. Cruz was very angry with M. Beltran
because he want himto do a better job. M. Belrtan
expl ained the conditions of the sweeper, but Cruz told
me in a very angry voice to get this man out of the

m ne. Over and over. He was right in M. Beltran face.
M. Beltran wal ked away.

At this stage of the proceeding, the only issue is whether
or not the petitioner’s conplaint has been frivol ously brought
and whether M. Beltran should be tenporarily reinstated pending
a further hearing on the nerits of his conplaint. Any findings
and conclusions with respect to the ultimte issue of alleged
di scrimnation, including any renedi al sanctions and renedies,
will be made after a hearing on the nerits has been concl uded.
See: Secretary v. Thunder Basin Coal Conpany, 15 FMSHRC 2425
(Decenber 1993); and Secretary v. JimWlter Resources Inc.,

9 FMSHRC 1305, 1306 (August 1987), aff’dJim Walter Resources
Inc. v. EMSHRC 920 F.2d 738 (11th Cr. 1990), where the court
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stated, as follows, at 920 F.2d 747:

The |l egislative history of the Act defines the

‘not frivolously brought standard as indicating
whet her a mner’s conplaint appears to have nerit’

- an interpretation that is strikingly simlar to

a reasonabl e cause standard. [Citation omtted.]

In a simlar context involving the propriety of
agency actions seeking tenporary relief, the

former 5th Circuit construed the ‘reasonabl e cause
to believe standard as neani ng whet her an agency’s
theories of |aw and fact arenot insubstantial or
frivolous.” See Boire v. Pilot Freight Carriers,
Inc., 515 F.2d 1185, 1189 (5th Cir. 1975) cert deni ed,
426 U.S. 934, 96 S. Ct. 2646, 49 L.Ed 2d 385 (1976).

At the hearing, the petitioner presented the testinony of
adverse witness Cruz Terrazas, the respondent’s vice-president,
Judy Peters, the MSHA special investigator who conducted an
i nvestigation of M. Beltran’s conplaint, M. Beltran, and
Carl os M randa.

The respondent relied on the testinony of M. Terrazas,
Ant hony Maynes, fornerly enpl oyed by the respondent in March
1995, as an operator/| aborer, and now enpl oyed by the Phel ps
Dodge M ni ng Conpany, and Jesus Perez, enployed by the respondent
as a site superintendent, and who was the project supervisor for
the work being performed by the respondent at the Phel ps Dodge
Chino Mne in March 1995.

Cruz Terrazas, respondent’s vice-president, testified that
t he respondent is an independent contractor and that on March 21,
1995, it was perform ng contractual cleanup work at the Chino
M ne, a copper mne located in Santa Rita and operated by the
Phel ps Dodge Conpany. He stated that M. Beltran was enpl oyed as
a | aborer and had worked for his conpany “on and off” for nore
than two years.



M. Terrazas stated that on March 21,1995, M. Beltran was
assigned to operate the Gehl sweeper to clean the m ne parking
| ot area. He considered M. Beltran to be a trained equi pnent
operator, but did not know who trained him and he was not aware
of any training records for M. Beltran at that tine.

M. Terrazas stated that his job foreman and M. Beltran’s
supervisor at the work site on March 21, 1995, was Jesus Perez,
and that he (Terrazas) went fromjob site to job site to check
out the work. There were two Gehl sweepers and seven ot her
sweepers at the site on March 21, and he did not know if
mai nt enance records were maintained at that time. M. Terrazas
stated that he considered M. Beltran to be a “conplainer” who
al ways found soneone el se, or the equipnent, to be at fault.

He stated that he was unaware of any enpl oyees who were fired
in 1995 (Tr. 10-18).

M. Terrazas stated that he could not recall testifying at
M. Beltran’s unenpl oynent claimhearing that the sweeper in
guestion had two uneven tires. He believed that the sweeper
operated by M. Beltran on March 21, had the sane sized tires
and that the sweeper nechanismwas an attachnment that was new.
He was not aware that the sweeper had a pin mssing or that it
| eaked hydraulic oil. He stated that the sweeper was
approxi mately one year old (Tr. 27-28).

M. Terrazas identified conplainant’s Exhibit No. 1 as a
copy of a discharge slip stating that M. Beltran was di scharged
on March 21, 1995, and he confirnmed that Samm e Vigil, whose
signature appears on the slip, is one of his superintendents.

M. Terrazas was of the opinion that M. Beltran quit his job
(Tr. 28-30).

M. Terrazas denied that he has a bad tenper, but admtted
that he is inpatient. He confirnmed that he and M. Beltran were
arguing at the tinme of the March 21 incident. He stated that
22 people were assigned to clean the mne site that day, and that
t he parking areas consisted of approximtely one acre. He stated
that he told M. Beltran that he wanted the job done and gave him
the option of using a broom and shovel, rather than the sweeper,
to get the job done.

On cross-exam nation M. Terrazas stated that he had a
contractual obligation to conplete the nmne clean up job by
t he next day, March 22, and to renove all of his equi pnent by
one o' clock. He stated that other enployees were using broons
and shovels to clean up, and he did not believe that this was
unsafe. He stated that no one informed himthat there was
anything wong with the sweeper, and M. Beltran sinply told
himthat it was an old piece of junk that was “not worth a shit.”
He further stated that M. Beltran said nothing about any m ssing
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pi ns, hydraulic | eaks, or uneven wheels (Tr. 35-39).

M. Terrazas stated that the sweeper and the machine to
which it is attached operate at one speed, and that if it is
operated too fast, it wll not pick up all of the dirt and
will leave it in rows on the ground. He stated that he told
M. Beltran to sl ow down while operating the nmachi ne and t hat
he assi gned soneone else to operate it after M. Beltran quit
and left the work site at noon on March 21 (Tr. 39-40).

M. Terrazas stated that no one advised himthat there was a
problemw th the sweeper nachi ne and that MSHA i nspected it
after the conplaint was filed and that it was not “red-tagged”
as unsafe. He denied that M. Beltran was di scharged for safety
reasons or out of retaliation for making safety conplaints
(Tr. 42-45).

M. Terrazas stated that he visited the work site on
March 20, but did not recall how |long he was there and could
not recall seeing anyone there. He was at the site the next
day, March 21, for approxinmately 45 m nutes and recall ed
that he spoke with M. Beltran for ten to fifteen m nutes.

He stated that M. Beltran did not want to hear anything el se
and kept repeating that the sweeper machine “was a piece of
shit” and that he was upset and angry. M. Terrazas stated
that his enpl oyees were not afraid to conplain to him but

that all conplaints were to go to their forenmen (Tr. 46-49).
M. Terrazas denied that his enployees were afraid to conpl ai nt
to himout of fear of being fired (Tr. 51).

I n response to bench questions concerning the conpany
separation formstating that M. Beltran was di scharged,
M. Terrazas stated that the superintendent who signed it
assuned that M. Beltran had been fired because M. Beltran
told everyone that this was the case and the form had al ready
been filled out (Tr. 52-53).



Judy Peters, MSHA Supervisory Safety and Health | nspector,
confirmed that she conducted the investigation of M. Beltran’s
conplaint and initially contacted and interviewed M. Beltran
and M. Mranda. She also interviewed Superintendent Virgil
M. Terrazas, and ot her conpany personnel who provided her with
the respondent’s defense. She stated that she determ ned that
an act of discrimnation occurred after considering the
five elenents necessary to nmake that determ nation, nanely that
M. Beltran was a mner working at a mne |ocation; that he was
involved in protected activity by operating a piece of machinery
at a mning operation and made a safety conplaint; and that an
adverse action of discharge had been taken against him She
al so considered the respondent’s defense and concl uded t hat
there “was the nexus, which is a connection between all of these
acts” (Tr. 60-62).

Ms. Peters stated that after she concluded that a case
of discrimnation occurred, her recommendation and file was
forwarded to MSHA' s District Manger, and then to MSHA Head-
quarters in Arlington, Virginia, where the Solicitor’s Ofice
deci des whether to pursue the case further (Tr. 62-63).

Ms. Peters explained her investigative contacts and
interviews, including interviews wwth M. Terrazas and
M. Beltran, and she confirnmed that she either took their
statenents personally, or was present and transcribing their
statenents taken by a fellow inspector (Tr. 66-67).

On cross-exam nation M. Peters declined to make the
investigative file available to the respondent’s counsel or
to reveal the names of any mner w tnesses she may have
i nterviewed, and objections posed by counsel were overruled
(Tr. 68-73). She confirmed that her conclusions regarding the
conpl aint were nmade after she conpleted the investigation and
after she spoke with M. Terrazas (Tr. 74). She confirned that
she did not inspect the sweeper in question, and responded as
follows to questions about M. Beltran’s belief that the sweeper
was unsafe (Tr. 74-75):

Q | f there was nothing wong with the Gehl
sweeper, and if M. Beltran believed there was
not hing wong with the Gehl sweeper, do you
bel i eve he would be protected in the event that
soneone took action agai nst him because he said
t he equi pnent was a piece of shit?

A Al'l the conpl ainant has to have is a sincere
belief that the piece of equipnent is unsafe to
operate and coul d cause himor any other individual
har m



Q | don’t think you answered ny questi on.
A Wel |, rephrase the question, please.

Q If, in fact, there wasn’t anything wong with
the equipnent, and if, in fact, M. Beltran did not
believe there was anything wong with the equipnent,
woul d he be protected if he nmade conpl aints about it?

MR. BURFORD: | think its's been asked and answer ed.

JUDGE KOUTRAS: Well, he’d be protected, counsel , but
he probably wouldn’t prevail in his discrimnation case.
| think that’s the answer, wouldn’'t you agree?

THE W TNESS: Yes, sir.

Ms. Peters stated that she eval uated whet her or not
M. Beltran sincerely believed the sweeper was unsafe by
the statenents made by Ant hony Maynes and Carl os M randa.
M. Maynes stated that M. Beltran said that soneone was
going to get hurt on the sweeper (Tr. 76).

Ms. Peters stated that she was not provided with any
information that M. Beltran had ever been repri manded, and
she was unaware of his state unenpl oynent conpensation claim
until after her investigation (Tr. 77).

In response to bench questions, Ms. Peters stated that an
MSHA i nspector went to the work site the week the conpl aint was
filed to inspect the Gehl sweeper in question. However, the
only one he found was being repaired in the shop and coul d not
be i nspected, and a second one could not be found (Tr. 83-84).
No determ nation was nade as to which sweeper M. Beltran my
have been operating on March 21, 1995, because there was sone
confusion as to the sweeper serial nunber and M. Beltran was not
present to point it out (Tr. 84).



Ms. Peters stated that when she interviewed M. Beltran
he described in detail several things that were wong with
t he sweeper, including a mssing pin, lack of reflectors, an
i noperabl e back-up alarm and difficulty in controlling the
di rectional machine hydraulic controls, and he expressed his
fear that the m ssing pin mght cause himto overturn and that
he had to use both hands to control the hydraulic controls
(Tr. 85). \When asked why M. Beltran did not provide these
details in his initial conplaint, Ms. Peters responded, “the
fact that he said is was unsafe was enough for us to pursue
it” (Tr. 85). She confirnmed that the MSHA conpl aint form was
filled out by M. Beltran and mailed to the district office
(Tr. 86-89).

Ms. Peters stated that M. Maynes confirnmed that
M. Beltran said soneone would get hurt on the nachine
and M. Mranda said that M. Beltran was trying to tel
M. Terrazas that the machi ne was unsafe, but that
M. Terrazas would not listen to him M. Mranda told her
about the equi pnment defects, and two people told her the
braki ng system was not working properly (Tr. 90-91).
Ms. Peters stated that she determ ned that M. Maynes and
M. Mranda were present on March 21, when M. Terrazas and
M. Beltran had their discussions and that they both told
her that M. Beltran stated that the machi ne was unsafe.
Ms. Peters stated that based on these statenents, she
concl uded that there was enough to nove forward with the
conplaint (Tr. 96). She further explained (Tr. 101-102):

THE W TNESS: Correct. Two wi tnesses said that
he did say -- one said he said soneone was goi ng
to get hurt on it, and the other one said he said
it was unsafe.

JUDGE KOUTRAS: These witnesses said he said that
to Terrazas or he said that to the two wi tnesses?

THE W TNESS: He said that to Terrazas.

JUDGE KOUTRAS: To Terrazas?

THE W TNESS: They witnessed the altercation.

JUDGE KOUTRAS: Both of these people indicate to you

that M. Beltran specifically told M. Terrazas that

this piece of equipnent, in addition to what el se he

said here, is, soneone is going to get killed and its
unsaf e?

THE W TNESS: Sonebody is going to be hurt.
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JUDGE KOUTRAS: Sonebody is going to get hurt.

THE W TNESS: Right. And the individual that said
that also said that he didn't understand a | ot of
Spani sh, and he coul dn’t understand everything that
was being said, but he did understand that he said
soneone was going to get hurt, because for nobst of
t he conversation, evidently, Terrazas and Beltran
wer e speaking i n Spanish.

Ms. Peters stated that M. Terrazas did not state to her
that he fired M. Beltran for conplaining about safety, but did
say that “he gave hima choice” (Tr. 104).

Irineo Beltran, the conplainant, testified that he has
wor ked for the respondent for two or three years. He stated that
he operated the Gehl sweeper on March 20, 1995, and inspected it
before using it. He found that it was |ow on hydraulic fuel, had
no front or rear reflectors, no backup alarm no safety belt, and
the left front tire was flat. He reported these conditions to
Jesus Perez, the general foreman, and M. Perez told himto cal
the nmechanic to start the machine and that M. Perez would send
sonmeone to take care of the flat tire. M. Beltran operated the
machine, and inflated the tire three tines during the course of
cleaning up that day with the sweeper (Tr. 107-111).

M. Beltran stated that the next day, March 21, 1995, while
eating his lunch in his truck, Cruz Terrazas confronted hi m about
the work that he was performng and told him“to get the fuck
out” if he could not do a better job. M. Beltran stated that he
told M. Terrazas that the equi pnent was not safe and offered to
prove it to him but that M. Terrazas replied, “I don't want to
hear nothing you say” (Tr. 111). M. Terrazas then instructed
Carlos Mranda to escort him fromthe property, told sonmeone in
the security office that he had fired him and M. Beltran left
the property (Tr. 113).

M. Beltran testified about his prior experience and
training operating simlar equi pnment, and he explained that the
sweeper flat tire was changed, but the newtire was too big.
When asked if this created a safety problem he responded as
follows (Tr. 114-115):

Q Does that create a safety problenf

A | feel that's not safe to do the work because,
if yourun it too fast, you can turn over or
you can hurt sonebody.

Q What about --
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JUDGE KOUTRAS: Excuse ne. What if you didn’t run
it too fast?

THE W TNESS: If you run it too fast with the big
large tire and one snmall tire on the right side, you
can turn over.

JUDGE KOUTRAS: What does too fast nmean? Wiy woul d
you run it too fast?

THE W TNESS: | never ran it too fast.

JUDGE KOUTRAS: If you didn't run it too fast,
woul d there be a probl enf?

THE W TNESS: No.

M. Beltran further stated that the sweeper attachnment had
one bolt m ssing and one bolt was four inches too high, and with
an uneven front tire, “it’s inpossible for you to do the work”
(Tr. 115). He confirmed that he informed M. Perez about the
sweeper conditions on March 20, but that M. Perez “didn’t pay
too much attention to me.” M. Terrazas was not present at that
time, but that he tried to tell him about the sweeper conditions
on March 21, “but he didn't listen to ne, he just wal ked away and
said | don’'t want to hear nothing about the equi pnent because
bought that equi pnment brand new and |’ m pretty sure it will work”
(Tr. 117).

M. Beltran expl ained the problem of operating the sweeper

with no reflectors and | ow hydraulic oil. He stated that he was
supposed to be doing other work on March 20 and 21, that he was
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not a sweeper operator, but was “forced to do the job in the
sweeper without training or qualifications. He stated that he
had not previously used such a sweeper (Tr. 118).

On cross-exam nation M. Beltran testified about his
prior experience operating equipnment simlar to the Gehl sweeper.
He deni ed ever being laid off by the respondent (Tr. 121-122).
He al so denied any prior reprimnds or disciplinary actions
against him (Tr. 124-125). He explained that he could have done
a better job with another sweeper, but the one he was operating
“was unsafe to work” (Tr. 129). He concluded that he had
operated the sweeper 15 hours on Monday and Tuesday, before
M. Terrazas spoke with him but denied that the sweeper was
ever safe and stated that he operated it because he was told to
(Tr. 130). He maintained that M. Terrazas fired hi mbecause
he got mad when he told himthe equi pnent was unsafe, and becane
angrier when he told himthe equi pnent was no good (Tr. 132).

M. Beltran confirmed that M. Mranda and M. Maynes
were present during his encounter with M. Terrazas, but that
M. Maynes was 75 to 80 feet away and did not hear their con-
versations (Tr. 133). M. Beltran stated that on March 21,
he never refuse to work or state that he was not going to do
the job (Tr. 134).

I n response to bench questions, M. Beltran stated that on
March 20 and 21, he was conpetent to operate the Gehl sweeper
and had previously operated one simlar to that machine to
transport barrels (photographic Exhibit R 5). He further stated
t hat he had not previously operated the sweeper in question in
this case, but had operated others in better shape and good
condition (Tr. 138-140). He conceded that he operated the
sweeper that he considered was unsafe, but did so because the
general foreman told himhe did not have the tine to take care
of it and that he was to go ahead and do the job with the machine
(Tr. 141). He did not consider parking the sweeper because he
beli eved he would be fired and needed the job (Tr. 142-143).

Carlos Mranda fornerly enployed by the respondent as
a |l aborer, testified that he was present at the job site on
March 20 and 21, 1995, and heard M. Beltran tell M. Perez
about the condition of the sweeper on March 20. He al so heard
t he conversation between M. Beltran and M. Terrazas on
March 21. M. Terrazas told M. Beltran that he was not doing
a good job and M. Beltran told M. Terrazas that the nmachine
was not working properly (Tr. 146). M. Terrazas then told
M. Beltran that “he was going to run himoff,” and told
M. Mranda three tines to renove M. Beltran fromthe
property (Tr. 147).

M. Mranda described the condition of the sweeper in
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question and stated that he told M. Beltran that he could
not use it on March 21 because “it wasn’'t safe to work on

the machi ne” (Tr. 149, 154). He confirnmed that M. Maynes
was present, “but fairly far away,” and that he (M randa)

was closer and heard all of the conversation between

M. Terrazas and M. Beltran, but did not understand when

t hey spoke English (Tr. 147, 150).

Ant hony Maynes, currently enpl oyed by Phel ps Dodge M ning
Conpany, and previously enployed by the respondent as an
operator/|l aborer on March 21, 1995, testified that he was
operating a scraper with a bucket that day scraping up dirt.
Two Gehl sweepers were being operated that day, and M. Beltran
was operating one of them M. Maynes observed no problemwth
t he operation of that sweeper, and M. Beltran did not conplain
to hi mabout any problens with the machine (Tr. 172-174).

M. Maynes stated that he operated the sweeper that
M. Beltran had operated before he left the mne, and he operated
it wth no problens after slowng it down and taking his tine.
He noted no defects with the machine, and did not believe it was
unsafe for himor anyone else to use it, and he never told anyone
that he believed the sweeper was unsafe (Tr. 175). He stated
that he told Ms. Peters that he never had any problens with the
sweeper, and did not tell her that it was unsafe. He confirnmed
that he had no conversation with M. Beltran concerning the
sweeper and did not renenber M. Beltran say that it was unsafe
(Tr. 176).

On cross-exam nation M. Maynes confirned that during his
interviewwth Ms. Peters she took his statenent and he read,
initialed, and signed each page, and he recalled that he told
Ms. Peters that M. Beltran stated that the nachi ne “was junk and
stuff,” and that “it was unsafe because it was junk” (Tr. 178).

M. Maynes stated that he only heard sone of the conver-
sation between M. Terrazas and M. Beltran, “because | was
further back,” and that “a lot of it was in Spanish, and I
don’t speak Spanish” (Tr. 180). He did not renenber hearing
M. Terrazas tell M. Beltran to either |eave or he could stay,
and al so heard M. Terrazas ask M. Mranda to give M. Beltran a
ride to the gate (Tr. 180).

M. Maynes confirmed that he was trained in the operation
of the Gehl sweeper as part of his safety training, and that he
could report safety problens to M. Perez, or anyone else at
the job site (Tr. 181).

Jesus Perez, respondent’s superintendent, testified that he
supervi sed the cl eaning project on March 20 and 21, and he told
M. Beltran that he needed to operate the sweeper slower to avoid

14



|l eaving lines of dirt behind him He stated that M. Beltran
operated the sweeper on March 20, and again on March 21, unti
noon, and never informed himabout any safety problens (Tr. 182-
186) .

M. Perez stated that he was not present on March 21, when
M. Terrazas spoke with M. Beltran, but he did speak with
M. Beltran before he left the mne and M. Beltran told himthat
he “wasn’t going to put up with any nore shit,” and left the job
site. M. Perez stated that M. Beltran nentioned that he woul d
“get even; that he wasn’'t going to be treated the way he was
treated” and indicated that he mght wite up a grievance agai nst
M. Terrazas (Tr. 187-188).

M. Perez stated that sone of the forenmen believed that
M. Beltran was hard to work with and they had problens with his
work (Tr. 190-193; Exhibits R-6 and R 7). M. Perez stated that
M. Terrazas never said anything to himthat would lead himto
believe that M. Beltran was term nated for conpl ai ni ng about
any safety issue, and he had no reason to believe that the
term nation was for reasons other than M. Beltran’s unw |l ling-
ness or inability to do the quality of work that was expected
of him(Tr. 194).

On cross-exam nation M. Perez stated that he did not
recogni ze I nspector Peters, but did recall giving a statenent
to an MSHA i nspector stating that he would hire M. Beltran back
(Tr. 195). He explained the operation of the Gehl sweeper and
confirmed that there were seven or eight other cleanup jobs that
M. Beltran could have performed on March 21, if he had refused
to work on the sweeper. He did not offer M. Beltran any of this
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work. He did not believe that two witten supervisory conplaints
against M. Beltran over a two-year period was excessive, and he
did not record any other conplaints (Tr. 199-200).

M. Perez agreed that a Gehl sweeper with different sized
tires, a lack of hydraulic fluid, mssing or |oose attachnent
bolts, and m ssing reflectors would cause a safety probl em and
create a hazard for the operator or other people (Tr. 201).

In response to bench questions concerning the discharge
slip reflecting M. Beltran’s discharge (Exhibit C 1),
M. Perez stated that he and project superintendent Virgil had
the authority to fire enployees. However, M. Perez did not
beli eve that anyone fired M. Beltran and stated that M. Virgi
“just wote the paper,” but he had no idea why he did so and
only saw the discharge slip “after the fact” and did not try
to correct it (Tr. 213-214).

MSHA ar gues that based on the affidavit of its acting
district manager and the testinony of its witnesses at the
hearing, it is clear that it has established aprim facie
show ng that the conplaint was not frivol ous. Recognizing
that a difference of opinion my exist as to the nerits of
the conpl aint, MSHA concludes that it has established that
it had a good faith belief that the case nerits a hearing on
t he permanent reinstatenent of M. Beltran.

The respondent argued that the “real issue” is whether
or not the Secretary reasonably believes he should have gone
forward with the case, and that this requires credibility
findings by the Secretary and nore than sinply filing a
supportive affidavit (Tr. 162-169).

The respondent further argued that there is no evidence
to support any conclusion that M. Beltran used the word
“unsafe” in describing the condition of the sweeper to
M. Terrazas on March 21, 1995, or that M. Terrazas retali-
ated against M. Beltran by discharging himfor conpl aining
that there was sonet hing unsafe about the operation of the
machi ne. The respondent maintains that M. Beltran “was
term nated because he didn’'t do a good job and didn’t have an

accept abl e excuse” (Tr. 203-205). In this regard, | take note
of the fact that M. Terrazas testified that M. Beltran
voluntarily quit his job and was not discharged. In any

event, the thrust of the respondent’s argunments concerning

the “frivolously brought” issue is that the Secretary had no
probabl e cause to go forward with a case of discrimnation, and
that the nexus of the alleged discrimnatory conduct is |acking
(Tr. 204-205).

| take note of the fact that the respondent’s position
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that M. Beltran voluntarily quit his job is contradicted by
its own testinony and assertion that he was di scharged for

cause for doing a poor job. Wth regard to the respondent’s
assertion that M. Beltran did not specifically or directly

articulate any safety conplaint to the respondent, | note that
he has a limted education, with a poor conmand of the English
| anguage. | find that his testinony, and the testinony of

M. Mranda, is consistent with M. Beltran’s initial conplaint
that he considered the condition of the sweeper in question to

be unsafe to do the job to which he was assigned. | also note
that M. Beltran's testinony that M. Terrazas woul d not give
hi m an opportunity to explain the condition of the sweeper is
supported to a degree by M. Terrazas's testinony (Tr. 47), where
he confirmed that he was angry and that all M. Beltran wanted

to tal k about was the condition of the equipnent.

After consideration of the argunents presented, | stated
my agreenment with MSHA' s position in support of the request for
the tenporary reinstatenent of M. Beltran pending a hearing
on the nerits of the conplaint of discrimnation, and concl uded
that MSHA has carried its burden of establishing that the com
pl ai nt was not frivolously brought. M bench ruling in this
regard was based on ny review of the initial conplaint and
supporting affidavit, nyin canmera review of MSHA s investigative
file, and the testinony of the witnesses who testified at the
hearing (Tr. 211).

| conclude and find that MSHA has nmade a sufficient show ng
of the elenents of the conplaint pursuant to section 105(c) of
the Act, and my oral bench ruling in this regard is re-affirned.
The question of who will ultimtely prevail in this case will be
decided after a trial of the nerits of the conplaint.

ORDER

In view of the foregoing, MSHA's request for the tenporary
reinstatenent of Irineo G BeltranlS GRANTED, and the respondent
| S ORDERED to reinstate M. Beltran to the position of | aborer
whi ch he held on March 21, 1995, or to a simlar position, at the
sane rate of pay and with the sanme or equivalent duties. The
rei nstatenment shall be made within fifteen (15) days of the
date of this decision.

The parties ARE FURTHER ORDERED to communi cate with each
ot her for the purpose of agreeing to a convenient trial date
for a hearing on the nerits of the conplaint, and they are to
communi cate this to nme by tel ephone, fax, letter, or conference
call within the fifteen day peri od.
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CGeorge A Koutras
Adm ni strative Law Judge

Di stribution:

Ernest A Burford, Esq., Ofice of the Solicitor,

U S. Department of Labor, 525 Giffin Street, Suite 501,
Dal | as, TX 75202 (Certified Mail)

Matt hew P. Holt, Esq., Sager, Curran, Sturgess and Tepper,

P. O. Box 2065, 201 North Church Street, Las Cruces,
NM 88004- 2065 (Certified Mil)
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