FEDERAL M NE SAFETY AND HEALTH REVI EW COW SSI ON

CFFI CE OF ADM NI STRATI VE LAW JUDGES
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5203 LEESBURG PI KE
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Sept enber 20, 1996

HAROLD HOLTZ, : DI SCRI M NATI ON PROCEEDI NG
Conpl ai nant
; Docket No. CENT 96-7-D
V. : DENV CD 95-13
FALKI RK M NI NG COVPANY, ; M ne | D 32-00491
Respondent
DECI SI ON

Appear ances: Steven L. Latham Esqg., Bismarck, North Dakota for
Conpl ai nant ;
Charles S. MlIler Jr., Esqg., Fleck, Mther, &
Strutz, Bismarck, North Dakota for Respondent.

Before: Judge Fauver

This is a conplaint under 8 105(c) of the Federal M ne
Safety and Health Act of 1977, 30 U . S.C. § 801
et seq., alleging discrimnation on February 23, 1995, when
Respondent notified Conpl ai nant that he was being placed on
probation for six nonths because of an incident with its safety
manager at a bar.

Holtz contends that the safety nmanager, Archie GIlliss, gave
a fal se and exaggerated account of the incident as a neans of
retaliating agai nst himbecause of his protected activities under
8§ 105(c). He further contends that this was part of a pattern of
fal se and exaggerated reports by Glliss against himin
retaliation of his protected activities. As evidence of a
pattern, he cites two prior adverse actions in 1993 and 1994.
Fal kirk M ning denies any discrimnation or hostility toward
Holtz' protected activities and contends that the prior adverse
actions are barred by the statute of |imtations.

Havi ng consi dered the hearing evidence and the record as a
whole, | find that a preponderance of the substantial, probative
and reliable evidence establishes the follow ng Findings of Fact
and further findings in the D scussion bel ow

FI NDI NG OF FACT

1. On Decenber 17, 1990, Harold Holtz was involved in a
fatal accident at the Falkirk Mne, a surface coal m ne operated



by Respondent Fal ki rk M ning Conpany in Bi smarck, North Dakot a.
Falkirk is a subsidiary of the North American Coal Corporation.
The m ne produces coal for sale or use in or affecting interstate
conmer ce.

2. The accident involved a collision between a | arge coal
haul er operated by Holtz and a scraper. The operator of the
scraper was killed. Holtz suffered shoulder injuries that
required surgery and rehabilitation of several nonths.

3. Holtz had a substantial disagreenent wth nanagenent
concerni ng the cause of the accident and safety rules he believed
were necessary to prevent future accidents. Managenent did not
find Holtz at fault in the accident. The di sagreenent arose from
Holtz’ belief that managenment was covering up its responsibility
for conditions that led to the accident.

4. MSHA issued two citations on Decenber 19, 1990, and a
third on January 22, 1991, based on its investigation of the
acci dent .

5. Holtz disagreed with MSHA' s investigation report as well
as m ne managenent’s account of the accident. He frequently
expressed his conplaints to managenent, especially to Archie
Glliss, the mne safety manager. G Illiss advised himto report
his concerns to MSHA if he was not satisfied with the
i nvestigation or had nore information to assist the
investigation. Holtz had many contacts with MSHA concerning its
investigation and its preparation for a hearing on its citations.
Holtz was expected to testify at the hearing.

6. The citations were settled on Septenber 22, 1992, wth a
90% reduction in penalties and a major reduction in the charges.
Holtz was very upset over the settlenent and felt that it was a
whi t e-washi ng of serious violations. On a nunber of occasions,
he expressed his opinion to persons at the m ne and ot hers,
including MSHA officials, that there was coll usion between
Fal ki rk’ s managenent and MSHA, and that m ne managenent and MSHA
had engaged in a cover-up of serious safety violations.

7. On February 24, 1993, nore than two years after the
acci dent, MSHA inspected the Falkirk Mne foll ow ng a conpl ai nt
froman unidentified caller. During the inspection, in which no
violations were found, Holtz asked to talk to the inspectors.
Holtz nmet with Inspectors Larry Keller and Janmes Beam and again
conpl ai ned about the investigation of the 1990 acci dent and
settlenment in 1992. This was not a new subject for the MSHA
i nspectors. Holtz had voiced the sane conplaints to Keller and
other MSHA officials on a nunber of occasions. Holtz testified
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that he had 8-10 conversations with at |east three different NMSHA
officials prior to the February 1993 inspection.

8. Keller was concerned about Holtz' enotional reaction to
the 1990 accident and investigation and Holtz’ statenment to him
that he continued to have disturbing flashbacks when ever he
drove by the scene of the accident. Keller was concerned that a
person driving a coal hauler carrying 300 tons of coal at 55
m p. h. needed to be concentrating 100% on what he was doing in
order to operate the equi pnent safely.

9. At the conclusion of the February 1993 inspecti on,
Keller talked to Archie GIlliss, mne safety manager, about
Holtz’ continued enotional reaction to the 1990 acci dent and
i nvestigation, his flashbacks, and how his enotional state m ght
affect his ability to concentrate fully on operating the |arge
coal hauler. Keller noted that the conpany had an enpl oyee
assi stance program and asked Glliss if the conpany could provide
Holtz sone assi stance, neani ng professional counseling. GIlliss
prepared a nenorandumto his files concerning his discussion with
Kell er and reported the matter to m ne managenent. After
consultation with [ egal counsel, managenent decided to take Holtz
of f the equi pnent and place himon paid nedical |eave for
psychol ogi cal eval uation. The decision was a coll ective one and
i nvol ved Fal kirk’s President, Falkirk’s Manager of Human
Septenber 11, 1996 Resources, Holtz' |ine supervisors, and
Glliss.

10. Holtz was very upset with Falkirk’s decision to require
himto undergo psychol ogi cal evaluation. He filed a 8 105(c)
di scrimnation conpl aint agai nst Fal kirk on March 22, 1993,
contending that GIlliss |ied about Keller’s comments in order to
retaliate against Holtz' protected activities.

11. MSHA investigated Holtz' discrimnation conplaint and
determ ned there had been no violation of § 105(c). After
recei ving MSHA' s deci sion, around Novenber 1, 1993, Holtz el ected
not to pursue his conplaint before the Revi ew Comm ssion

12. In this proceeding, which involves a |ater
di scrimnation conplaint (in 1995), Holtz contends that Gl1iss
denonstrated a pattern of hostility toward Holtz' protected
activities. As part of the pattern, Holtz contends, Glliss lied
to Fal ki rk’ s managenent concerning the extent of Keller’s remarks
to Glliss follow ng the February 1993 inspection. Holtz
testified that he talked to Keller and that Keller had denied
stating that he considered Holtz to be a safety risk to hinself
and his fellow mners or a “tine bonb” ready to go off, as
Glliss had reported to managenent. Keller testified that he
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expressed to GIlliss his concerns about Holtz' inability to put

t he acci dent behind himand the possibility that he was not able
to maintain his concentration while operating the |arge coa
hauler. Keller also testified that he nmentioned Holtz’

fl ashbacks and asked G |lliss whether there was sonething that

Fal kirk could do in ternms of providing Holtz with counseling. In
| arge part, Keller confirmed Glliss’ account of the
conversation, although Glliss may have exaggerated sone of

Kell er’s statenents

13. In March 1993, Holtz went on nedical |eave with ful
pay and benefits. Dr. Tello, the physician staffing Falkirk’'s
Enpl oyee Assistance Program referred himto Dr. Peterson, a
clinical psychol ogi st who was not connected with Falkirk. Dr.
Peterson saw G Illiss and al so had himsee a psychiatrist, Dr.
Thakor, who al so was not connected with Falkirk. Follow ng those
consultations, Dr. Peterson reported to Falkirk that Holtz had
unr esol ved psychol ogical conflicts as a result of the 1990
acci dent and strongly recommended that Holtz receive counseling
fromeither a psychiatrist or a psychologist. Dr. Peterson noted
that there was a significant ongoing conflict between Holtz and
the mne staff. He described Holtz as being a “worrisone, tense
i ndividual who is likely to be rigid and stubborn in
relationships.” He also reported that Holtz “is suspicious of
others and has difficulty trusting.” At the sane tine, however,
Dr. Peterson reported that he did not consider Holtz to be a
danger to hinmself or others in carrying out his job
responsibilities.

14. Following Dr. Peterson’s report, Holtz was returned to
duty as a coal hauler operator, but was required to attend
further counseling as recommended by Dr. Peterson. The
addi ti onal counseling was perforned by Dr. Hanl on, who was not
connected with Falkirk. Although this situation was sonmewhat
uni que, Falkirk has taken simlar actions with regard to ot her
enpl oyees. In one instance, Falkirk required a dragline operator
who was having enotional problens to obtain assistance and in
ot her instances had referred personnel to its EAP program when
t here were unexpl ained problens with their job performance.

15. After returning to duty, Holtz' relationship with m ne
managenent continued to be poor. Holtz’ inmmediate supervisor,
M. Davison, wote in Holtz’ enployee eval uation on Cctober 7,
1993, the foll ow ng:

Harol d' s basic attitude toward his job as a coal hauler is
satisfactory. It is also satisfactory toward his
supervisor. However, with respect of his attitude toward
the conpany as a whole and particularly toward nenbers of
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managenent, it is nuch bel ow average. Mich if not all is
mani fest fromhis involvenent in the fatal accident of
12/17/90 and a subsequent evaluation this sunmer. There
have been tines when Harold was enotionally upset that |
bel i eve Harold was not 100% commtted to his primary job as
Coal Haul er Operator. | feel Harold needs to put these

i nci dents behind himenotionally and nove on with his job
and his future at Falkirk. [Ex. C4]

16. On August 3, 1994, Glliss had an incident with Holtz
in the shift change area at the mne. GIlliss reported to
Fal ki rk’ s managenent that Holtz asked him “Have you talked to
your high ranking MSHA of ficial buddy that you are in cahoots
with lately?” Glliss stated in his report that when he asked
Holtz what he neant, Holtz referred to Inspector Keller and the
conversation between Keller and Glliss that precipitated Holtz
bei ng sent for psychol ogical evaluation. GIlliss also reported
t hat when Holtz began tal king about this subject, Holtz got red-
faced and angrier and angrier, pointed his finger at Glliss, and
with a very hard and glaring stare, stated “1’'I|l see you in
court.” Tr. 197-200.

17. Based upon Glliss’ report, nmanagenent gave a witten
warning to Holtz on August 11, 1994. The witten warning
concl uded:

Your comments and behavior towards M. Glliss are totally
uncal l ed for and i s unacceptabl e behavi or by one enpl oyee
towards another at the Falkirk Mne, thus, any simlar
behavior in the future will result in stronger discipline,
up to, and including term nation.

You have been previously advised of your right to pursue

| egal action or avail yourself to the appropriate state or
federal authorities if a problemexists but when you sue
[sic] this as a device to threaten and intim date ot her
enpl oyees; this behavior is unacceptable and subject to

di sciplinary action. [Ex. C 5]

18. On the evening of February 21, 1995, Holtz happened to
cone across Glliss in a bar at the Confort Inn notel in
Bi smarck, North Dakota, about fifty mles fromthe Fal kirk M ne.
During “happy hour,” GIlliss was in the bar with his brother-in-
| aw and several of his famly nenbers who were staying at the
motel. Holtz was in the bar with his wife and anot her coupl e.
Wien Glliss cane into the bar, his party happened to take a
table next to Holtz’ table. GIlliss later reported to nmanagenent
that Holtz glared at himfromHoltz’ table and that at one point
Holtz stood by GIliss’ table for several mnutes and stared at

5



Glliss wthout tal king and, finally, when GIlliss acknow edged
his presence (by saying, “Hello, Harold”) Holtz sinply wal ked
away w thout comment. GIlliss reported to managenent he felt

t hreatened by this conduct, particularly given the setting in
which it took place and not know ng what m ght happen next.

19. Holtz testified that he sinply stood a few nonents at
Glliss’ table for an opportunity to greet him and then left.
He denied he did so in a threatening or intimdating manner.

20. Several persons testified about the incident in the
Confort Inn in addition to Glliss and Holtz: G lliss brother-
in-law David Laber, Holtz’ w fe, and one of the individuals who
was with the Holtz party, M. Robertson. Although there were
sone di screpancies in the accounts given by these witnesses as to
exactly where persons were situated at various points during the
evening and other like details, these discrepancies were not
unusual . Considering the testinony of these witnesses along with
the testinony of Glliss and Holtz, | find that Holtz did pause
at the table at which Glliss was seated and did stare at GIlIliss
wi t hout speaking. @GIlliss’ report to managenent stated that
Holtz stood near his table for “several mnutes.” | find that
this was an exaggeration and that Holtz stood at the table about
30 seconds.

21. As aresult of Glliss report to nmanagenent,
managenent made the decision, after consultation with | ega
counsel, to place Holtz on six nonths probation. The witten
notice of probation was given on February 23, 1995. The notice
referred to the prior warning on August 11, 1994, and stated
that he was being placed on probati on because he had engaged in
further objectionable conduct of an intimdating nature. Ex. C 6.

22. Holtz filed a second § 105(c) discrimnation conplaint
agai nst Fal kirk, dated March 24, 1995, which is the subject of
this proceeding. The conplaint was investigated by MSHA, which
concl uded that there had been no violation of § 105(c).

23. During probation, Holtz continued working but was
deni ed a wage increase and a yearly bonus paid to other
enpl oyees. The wage increase was given as of the date of his
conpl etion of probation and the bonus for the prior year was then
pai d.

24. At the tine of the hearing, My 1996, Holtz was
enpl oyed at the Falkirk Mne and there had been no further
incidents in his enploynment rel ationship. Managenent had
installed traffic safety rules and Holtz was performng his job
wel | .



DI SCUSSI ON W TH FURTHER FI NDI NGS, CONCLUSI ONS

Section 105(c)! of the Act protects mners and others from
di scrimnation because of the exercise of rights under the Act,
i ncl udi ng maki ng safety conplaints to the m ne operator or to
VBHA.

A mner alleging discrimnation under 8 105(c) establishes a
prina facie case of discrimnation by proving that he or she
engaged in protected activity and the adverse action conpl ai ned
of was notivated in part by that activity. Secretary on behal f
of Pasula v. Consolidation Coal Co., 2 FVMSHRC 2786, 2797-800
(1980), rev'd on other grounds, sub nom. Consolidation Coal Co.
v. Marshall, 663 F.2d 1211 (3d G r. 1981); Secretary on behalf of

Robi nette v. United Castle Coal Co. 3 FMSHRC 803, 817-18 (1981).
The operator may rebut the prim facie case by show ng either
that no protected activity occurred or that the adverse action
was in no part notivated by protected activity. |[If the operator
cannot rebut the prinma facie case in this manner, it neverthel ess
may defend affirmatively by proving that it is also was notivated
by the mner’s unprotected activity and woul d have taken the
adverse action for the unprotected activity al one. Pasul a, 2
FMSHRC at 2799-2800; Robinette, 3 FMBHRC at 817-18; see al so
Eastern Assoc. Coal Corp. v. EMSHRC, 813 F.2d 639, 642 (4th Cr.
1987).

As the Commi ssion and Courts have repeatedly noted, direct
evi dence of discrimnatory notive is rare. Usually
di scrimnation can be proven only by circunstantial evidence upon
which the trier of fact draws an inference regarding the
enpl oyer’s notivation. Secretary of Labor on behalf of Chacon v.

1Section 105(c) (1) provides in part:

No person shall discharge or in any manner
di scrim nate agai nst or cause to be di scharged or cause
di scrimnation against or otherwse interfere with the
exercise of the statutory rights of any m ner...because
such mner...has filed or nmade a conpl aint under or
related to this [Act] including a conplaint notifying
the operator...of an alleged danger or safety or health
violation in a coal or other mne...
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Phel ps Dodge Corporation, 3 FMSHRC 2508, 2510 (1981).

The nbst common ci rcunst ances upon whi ch such an inference
may be based are the enployer’s know edge of the protected
activity, hostility towards the protected activity (aninus),
nearness in tinme between the protected activity and the adverse
action, disparate treatnent of the conplainant and simlarly
situated enpl oyees, and the resort to pretextual grounds for the
adverse action agai nst the conpl ai nant.

Section 105(c) protects the exercise of rights under the
Act, but not m sconduct. Abusive or threatening conduct toward a
supervi sor or managenent staff in raising a safety conplaint may
run the risk that the operator will take disciplinary action for
conduct that is not protected by 8 105(c).

Protected Activities

Holtz was engaged in nunerous protected activities. He
di sagreed with the conmpany’s account of the 1990 acci dent and
rai sed conpl aints about safety rules needed to prevent simlar
accidents. H's voicing of these concerns to m ne nanagenent and
the m ne safety manager was protected against retaliation under 8§
105(c).

Hi s nunerous contacts with MSHA concerning its investigation
and its preparation for a hearing on citations were protected
under 8§ 105(c). His status as a prospective witness at the
hearing was protected.

Hs filing of a 8§ 105(c) conplaint of discrimnation in 1992
was a protected activity.

Finally, his conplaints about the 1992 settlenent of the
citations and penalties were protected activities to the extent
that they raised questions of a violation of the Act or
regul ations for the proper enforcenent and adm ni stration of the
Act .

Di sposition of the |Issues

Holtz contends that Fal kirk’s probation decision was based
on Glliss’ account of the incident in the Confort Inn on
February 21, 1995, and that Glliss gave a fal se and exaggerat ed
account to retaliate against Holtz because of his protected
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activities. Holtz contends that Glliss denonstrated a pattern
of hostility toward his protected activities as evidenced by the
probation decision and Falkirk’s two prior adverse actions of

pl acing Holtz on nedical |eave for psychol ogical evaluation in
1993 and its witten reprimand in 1994. Holtz contends that all
three actions were based on GIlliss’ accounts of the facts which
were false or exaggerated by Glliss to retaliate against Holtz
protected activities. The conpany denies any discrimnation or
hostility because of Holtz’ protected activities and asserts that
the 1993 and 1994 actions are barred by a 60 day statute of
limtations.

The two prior adverse actions are not part of Holtz present
conpl aint of discrimnation, and will not be adjudi cated here as
l[iability clains. However, they will be considered under the
i ssue whet her managenent through G lliss denonstrated a pattern
of hostility toward Holtz’ protected activities.

1. Medi cal | eave for psychol ogi cal evacuati on

In March 1993, G lliss reported to nanagenent that NMSHA
| nspector Keller had expressed concerns about Holtz' enotional
state and safety as a heavy equi pnent operator. Based upon
Glliss’ account of Keller’s remarks, managenent decided to pl ace
Holtz on nedical |eave for psychol ogi cal eval uati on.

Holtz testified that Keller told himthat he did not tell
Glliss that Holtz was a danger to hinself or others, or a “tine
bonb” waiting to go off, as Glliss had reported to managenent.
Keller testified that he expressed concerns about Holtz’
inability to put the accident behind himand the possibility that
he was not able to maintain full concentration while operating
the large coal hauler. Keller also testified that he nentioned
Hol tz' fl ashbacks about the accident and asked G| 1iss whether
there was sonmething that Falkirk could do in terns of providing
Holtz with counseling. | find that the essence of the
i nspector’s safety concerns about Holtz’ enotional state was
conveyed in GIlliss report to managenent, even though Glliss
may have exaggerated or m sstated sone of Keller’s remarks.

The evidence does not indicate that GIliss report to
managenent was notivated in any part by Holtz protected
activities. GIlliss did not denonstrate hostility toward Holtz
protected activities. Instead, he reconmmended that Holtz contact
MSHA if he had any further conplaints or facts to assist the
i nvestigation of the 1990 accident. GIliss’ report about
Keller’s remarks was in March 1993, which was about six nonths
after the settlenent of the citations and al nost two years after
Holtz first started conplaining to the conpany and to MSHA about
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the accident and the investigation. There is no close
relationship in tine between Holtz’ protected activities and
Glliss' report of Keller's remarks. 2 The evidence indicates
that Glliss was notivated to alert managenent to Keller’s safety
concerns about Holtz because of the significance of a federal

m ne i nspector expressing concerns about the enotional state and
possi bl e safety risk of a heavy equi pnment operator.

2. Witten warni ng on August 11, 1994

Glliss wote a nenorandumto his files on August 3, 1994,
concerning a confrontation with Holtz in the shift change area.
Based upon GIliss’ report to managenent, managenent issued a
witten warning to Holtz on August 11, 1994.

This incident was |long after the 1990 acci dent and 1992
settlenment of the citations with MSHA. The evi dence indicates
that Glliss’ notivation in reporting the August 3 incident to
managenent was his concern about abusive and intimdating
behavior by Holtz rather than Holtz’ protected activities.

3. Letter of probation on February 23, 1995

The controlling issue in this case is whether Glliss
account of the Confort Inn incident, which induced managenent’s
probation decision in February 1995, was notivated in any part by
Holtz' protected activities.

On February 22, 1995, Glliss prepared a nenorandum of an
incident with Holtz at the Confort Inn bar on February 21, 1995.
Ex. G12. This nenorandum was the basis of his report to
managenent, which | ed to managenent’ s decision to place Holtz on
probation for six nonths. GIlliss’ report to managenent is an
integral part of managenent’s decision because it provided the
facts accepted by managenent as the basis for its probation
action. If GIlliss report is found to be tainted by
di scrimnation, managenent’s decision would be simlarly tainted.

Al though G Iliss’ nenorandum of the incident contains sone

2Holtz’ statenents to Keller during the February 1993
i nspection were protected activities. However, the evidence
indicates that Glliss’ notivation in reporting Keller’'s safety
concerns about Holtz was to alert the conpany to a federal
i nspector’s concerns, not to retaliate against Holtz for
protected activities.
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exaggerations, | find that the essence of Holtz’ conduct that

di sturbed him i.e., standing at his table and staring at him
wi t hout tal king, was conveyed in his report. The evidence does
not preponderate to show a nexus between GIlliss’ report to
managenent and any protected activities by Holtz. Instead, the
evidence indicates that the notivation of GIlliss and managenent
was to address conduct they perceived as intimdating and a
violation of the August 11, 1994, witten warning.

In summary, after proving his protected activities, Holtz
had the burden to prove that there was sone nexus between his
protected activities and the chall enged adverse acti on.

The evi dence does not show a nexus between any of the three
adverse actions (in March 1993, August 1994, and February 1995)
and Holtz' protected activities. First, the evidence does not
show t hat Respondent had hostility toward Holtz’ protected
activities. GIlliss and managenent on several occasions told
Holtz that if he had continuing concerns about the 1990 acci dent
or the investigation he should contact MSHA. The acci dent
occurred in Decenber of 1990 and the settlenent of the citations
was approved in Septenber 1992. During this tinme Holtz had a
nunber of contacts wth both MSHA and Fal ki rk managenent and
G lliss concerning his conplaints about the investigation and his
perceptions that Falkirk had m srepresented the facts and
covered up serious violations and was “in cahoots” with MSHA and
its attorneys. Yet during this period Holtz was not disciplined
by Fal kirk and was gi ven good eval uations for his job
performance. Secondly, the evidence indicates that each of the
three adverse actions had a close relationship intinme wth
conduct that was not protected by § 105(c). The decision to
pl ace Holtz on nedical |eave for psychol ogical evaluation in
March 1993 directly foll owed the concerns rai sed by MSHA
| nspector Keller about Holtz’ enotional state and possible safety
risk as a heavy equi pnment operator. The witten warning on
August 11, 1994, was triggered by an August 3 incident that the
oper ator perceived as enpl oyee m sconduct, not an activity
protected by 8 105(c). Finally, the probation decision on
February 23, 1995 was based on conduct on February 21 that the
operator perceived as a violation of the August 1994 witten
warni ng and not an activity protected by 8§ 105(c).

For the above reasons, | find that the evidence does not
establish a violation of 8 105(c). Even if the evidence were
found to prove that the probation decision was notivated in sone
part by Holtz' protected activities, | find that the operator
affirmatively proved that it considered Holtz' unprotected
conduct and woul d have put himon probation for that conduct
al one.
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Respondent’s Mbtion to Recover Attorney Fees and Costs

Respondent contends that Holtz' discrimnation conplaint is
wi thout nerit and was filed as a tactic to forestall or chill
legitimate personnel actions and to re-litigate clainms barred by
the statute of limtations. It requests a finding that Holtz has
abused the discrimnation conplaint process and noves for
recovery of attorney fees and costs under the Comm ssion’s Rul es
of Practice, 29 CF.R § 2700.1, and Fed. R Gv. P. 11

| find that the conplaint rests upon substantive
contentions, and was not frivolously brought. Holtz had good
faith, substantial concerns about what he perceived to be
managenent’s failure to acknow edge its own role in contributing
to the fatal accident, its delays in adopting and foll ow ng
traffic safety rules, and its participation in a “white-washing”
settlement of MSHA's charges and civil penalties. Holtz also
felt frustrated by managenent’s failure to spend tine with him
after the accident to get his input on the facts and safety
i ssues he perceived about the accident and concerns he felt about
the loss of a co-worker’s life. He felt isolated by managenent
after a traumatic accident that he believed could have been
prevented through the observance of proper traffic safety rules.
On good faith grounds, although not neeting his burden of proof,
Holtz believed GIliss and managenent retaliated agai nst him
because of his protected activities. Factual issues as to the
two prior adverse actions were relevant in considering whether
Glliss, a key managenent agent, denonstrated a pattern of
hostility toward Holtz' protected activities. In sum | find
that Holtz has not abused the discrimnation conplaint process.

CONCLUSI ONS OF LAW

1. Respondent’s Falkirk Mne is subject to the Act.

2. Conplainant, Harold Holtz, has failed to prove a
viol ation of 8§ 105(c) of the Act.

3. In bringing this action, Conplainant has not abused the
di scrimnation conplaint process.

ORDER
WHEREFORE | T | S ORDERED t hat :
1. The conplaint is DI SM SSED

2. Respondent’s notion to recover attorney fees and costs
i s DENI ED
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WIIliam Fauver
Adm ni strative Law Judge
Di stribution:

Steven L. Latham Esq., P.O Box 2056, Bismarck, ND 58502-2056
(Certified Mail)

Charles S. MIller, Jr., Esq., Fleck, Mather & Strutz, P.QO
Box 2798, Bismarck, ND 58502 (Certified Mil)

nt
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