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DECISION

A ppearances: Jennifer L Wa Ik, Bsq., Office of the Slicitor, U.S. Departn ert of Labor, Dalks,
Texas, for the Petitiorer,
Hugo Svan, Jr., B5q., M cG lirchey Safford Lary, Fort S ith, A rkarss,
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Before: Judge Feldn an

This corsolated civil pern ky proceed iy arises urder the Federa I M ine Sifety ard

Heakh Act of 1977, 30 USC. " 801et seq., (the Act). This n atter concems a corwveyor belk
accidert that ocourred onJaniary 28, 1993, after the belt was pren aturely restarted before a

n irer who had been perfom iy n ainterance cau K clear the belt. The Secretary, pursuiart to
section 105(a) of the A ct, 30 USC. " 815a), has filkd petition for civil peru ky aga irst the
corporate respordert (A rkhoh) seek ing to im pose a 1000 civil pern ky for A rkhok § a lkyyed
urwarrartable faibire to con ply with the n ardatory safety stardard in section 5612016, 30
CFR. " 5612016. Thisnardatory safety stardard provides:



Electria Ily powered equ ipn ert sha Il be deereryized before n echania l work s
dore onsuch equ ipn ert. Power switches shall be locked out or other m easures
taken which sha Il prevert the equ ipn ert fron beiry ereryized without the
krow kedge of the individua bk work ing on it. Siitablk wamiry rotices sha ll be
posted at the power switch ard siyred by the individua kb who are to do the
work. Sich locks or prevertative devices sha Il be ren oved only by the persors
who irsta lled then or by authorized persorrel.

The Secretary a ko sought to i pose persorel lability on A rkhok supervisor Verron
McMahonalkginy that he "k rowirg ly authorized, ordered or carried out" the vioktion of
section 5612016 as corten phted by section 110 (c) of the Act, 30 USC. " 820(c). Dock et
Nob. Cert 93-188-M had been stayed since Noven ber 22, 1993, perdiry con p ketion of the
Secretary§ 110(c) investiyation involving M cM ahon

Thisnatter was heard on February 7, 1995, in Tu ka, Ok khon a at which tm e
A rkhohb stipu kted that it 15 a n ine operator subject to the juridicion of the Act. OnMarch
30, 1995, the Scretary filed 2 Motion to W ithdraw Citation No. 3556635 issied to
McMahon. The n otionwas based on the SecretaryS conchi sion that the testim ory does rot
adequately reflect that M dM ahonkrew or had reasonto krow that his subordirete, Tory
OBirron, wou K cortinue to viokte A rkhohk § lock out procedu res shortly after M cM ahon had
adn onshed O Baryon for disregardiny those procedures. The SecretaryS M otion seek iny
disn sl of the charge agairst McMahon shall be grarted. The parties™post-hearing briefs
addressirg Citation No. 3556635 issied to A rkhok are of record.

Preln imry Firdings of Fact

A rkhob operatesa sard phrt iInMuskogee, Ok hhon a wherein g bss sard, corstru ction
sard ard bhsting sard are extracted fron the A rkars River. The operatiors inchide
dredging sard fron the riverbed and pun pirg the river ssnd into pits. Frort-erd loaders then
trarsport the sard fron the pits to a hopper for distribu tion orto a corveyor. The sard s
corveyed Into the first dryer (Suth Dryer) where water s ren oved. the sand proceeds to
other corveyors for further clanirny drying ard sortiry.

The dryer corveyor operator activates the corveyor with cortrok ina concrete- b lock
operatiors shack located in close proxim ity to the corwveyor. The shadk has wirdows onall
four sides, ore of which looks directly out on the dryer conveyor at the site of the corweyor
bek accidert. The corveyor cortrok are directly below the wirdow. The n ain ekctrial
cortrol parel for the dryer corwveyor, which was cited for rot beiry locked out, is bbcated Ina
building 30 feet fron the operatiors shadk. The dryer corveyor bek crrot be seen fron this
ekectria I cortrol parel.

Arkhok S Muskogee facility is operated with three shifts. The subject corveyor bek
accidert ocal rred onJarniary 28, 1993, durirg the secord shift that begirs at 200 pn . ard
erds at 10 pn . There are 8 to 12 en ployees work ing on this shift at pkrt locatiors coveriny



a hrye geoyraphialarea. On the afterroon of the accidert, secord shift en p loyees Everett
Satonard Tonny Dunanwere assigred by Shift Foren an Verron M cdM ahon to a

n a intera nce project In the area of the Suth Dryer. Satonand Dunan were irstru cted to
cortact first shift Suth Dryer operator Roy K erdry for irstru ctiors regardiny charyiny the
"s irts" on the Suth DryerS corveyor at the poirt where sard fron the hopper falk orto the
dryer§ corveyor. The skirts gu ide the sard fron the hopper to the corweyor to n inm ize
spilkge. Satonand Dunanwere to ren ove ard rephbce the old rubber sk artirg with rew
sk artirg. They were Wrstructed to secure the assistance of Tory O Barron, the secord shift
Suth Dryer operator.

A fter the s irtirg had been rephced, O Baryon cortacted first shift M echanic W eller
Joe M cCracken, who had beenwork iy on the elevator (a process further up the corveyor lire)
to ask McCracken if M cCradkens repair work was con pleted to the point where M cCrack en
cou K unlock the elevator so that sard cou bl be processed through the systen to check the
scirtirg. M cCracken replied affim atively and wert to unlock the elevator.

M cMahonwas rot presert inthe area while the sk iarting was beiry repkced. However,
M cMahonarrived after the skirtirg was charged. M dMahonwas presert when M cCrack en
retu med fron unlock iy the elevator ard M cdMahonheard M cCrackenask O Barron if
OBrnron had bocked out the Suth Dryer corveyor bek for it was O BarnronS resporsibility,
as the dryer corveyor operator, to lock out the belt. OBirronhad a lock for lock iy out the
corveyor at the electric | cortrol parel ard had received training in con pary lock out
procedy res.

When OBirron replied that he had rot locked out the bel, M cCracken "blew up.
McCrackentod O Barron, " If you work on the [expletive deleted] again, lock the S O. B.
out" (Tr.154-155). Forenan M cMahonwas shocked by M cCrackenS strory Bryuage.
However, he agreed with M cCrackenard added his own criticisn . McMahonard M cCracken
testified that M M ahon told O Barron, "Yes, Tory, if you work on it again, lock it out before
arybody works on tt." (Tr. 36, 42,4546, 155, 157) . M cdMahon believed that M cCrad ens
strory adn onsshn ert ard his ovnwamiry wou b be sufficient to m press upon O Birron the
n portance of followiry lock out procedures. (Tr. 22-54, 106).

A fter the elevator was unlocked, sard was trarsported throigh the Suth Dryer
corveyer systen . The n en determ ined the rew sk irts were rot properly charrelirg the sard
fron the hopper orto the corveyor ard the corweyor was againshut dovn A khough
McMahondid rot observe OBirron lock out the corveyor, he assum ed O Barnronwou K do so
given the earlier incidert. There s ro evidence OBarron did rot lock out on this occasion
MaMahonstayed to watch Satonard Dunan ren ove, art and reirsta Il the s irtiny .

A fter reirsta lliry the s irting, the n en cou K rot restart the corwveyor because an
elkevator fuse had blown. McCracken rephced the fuse ard the corveyor was restarted.
M cM ahon felt the repair was con plete ard returmed to the office to atterd to other duties.
A fter M cM ahon kft the area, the n en conclided the secord irsta lktion of the sk irtiry was



urgtisfactory. Urkrownto M v ahon, the n en decided to rephce the s irting. O Barron
n ade the decision rot to lockout beause, as he adn stted in his arbitration heariry, "[I] was
just goiry to runa test that wasnt goiry to take bory ard Bdidnt thirk there was ary reed
to bock out! (Tr. 186).

A fter Satonand Dunanonce again repbkead the scirtirg, O Barron wert into the
operatiors shack to restart the corveyor. A few n on ents hter, Staton ren en bered he had kft
a tool on the irside of the corveyor bek. A s Saton stepped on the belt to retrieve the tool,
OBirron, without look iy out the operatiors shack wirdow to ersure that the corveyor was
clear, activated the corveyor. Saton sustairned serious injuries when he was flipped off the
dryer corwveyor to the grourd.

Satons accidert was investgated by Bill Sarbrough, A rkhok S D irector of Sifety ard
Irdustria | Rehtiors. Asa res k of this investijation, O Barron was discharged for "wilk 1
rey lIgence' urder the pkrtS union corntract. O BarronS discharge was sustaired ina union
arbitration proceed iy during which O Barvon adn atted intertiors Iy iy roriny the con pary§
lock out procedures ard failing to look to see if the corveyor belt was clear before startiny it.

Mire Sfety ard Hea kh Brspector Nom an LaVallke investijated this incidert.

Asa resu k of his investiyation, on February 17, 1993, LaValle issued 104(a) Citation

Nob. 3556635 citiry a vioktion of section 5612016 attributable to n oderate reg lyence for
ArkhobhS failire to lock out the Suth Dryer corveyor at the tm e of SatonS Injury at
610 pn ., onJaruary 28, 1993. The citationwas n odified to a 104(d)( 1) citation chary iny
urwarrartable faikire after it was keamed Ina March 5, 1993, hea kh and Sifety conference
that M dMahon had autiored O Barron shortly before the accidert for O Barrons faik re to
lock out the corweyor.

Further Findirngs ard Conclu siors

Section 104(a) of the A ct requ ires that "[each citation shall be inwritirg ard shall
describe with partia krity the reture of the vioktion. .. " 104(d)(2) Citation No. 3556635
cited the follow iy cordition assockted with the alleged vioktion of section 5612016 :

On 22893 at 640 pn a lost tm e Injury occurred to a n ainterance en p loyee
while work ing on the south dryer raw feed corweyor irsta lliry corveyor sk irt
rubbers. A fter the job was con pleted the injured en ployee was crossiry bac
over the corwveyor when the corweyor was iredvertertly started by the dryer
phrt operator. The nmainterance n anwas flipped off the belt ard when he
krded onthe grourd he had suffered a fracture to his upper Eft ky. The
distance fron the corveyor bek to the grourd level B




54 inthes. The corwveyor is provided with a stop cord device. The corweyor
was rot tagged ard bocked out by the en ployees while perfom iy their jobs.
(En phasis added).

Thus, the Jaruary 28, 1993, accidert, that purportedly ocairred as a resu bk of
OBinrons failire to bock out the corveyor, was the furdan erta | reason for issu iy Citation
Nb. 3556635 to MavMahonard A rkhok. However, at tria I, both irspector Lavalle, ard,

M SHA Charlottesville, Virgink, Field Office Sipervisor Da ke Robert S. Laurent, conoded
that OBarnronS faikire to bock out the corveyor at the n ain electric 1 cortrol parel bcted In
a building 30 feet fron the operatiors shack was rot a cortributing factor in this accidert.
(Tr.113-115, 140-142). The site of the accidert a bory the corweyor cou bl rot be seen fron

the n a in ekectria | cortrol parel.

Rather, the operatiors shad, with its cortrok ard wirdows overlook iy the corwveyor, is
the proper site for determ iniry if the area s clear before restartiry the bek. The proxm ate
ause of this accidert was OBarronS adn itted faikire to book through the operatiors shack
wirdow to make certain the belt was clear before corsciously pushirg the button to restart the
corveyor. There s ro evidence, as LaValke suggests in Citation
Nb. 3556635, that O Baryon "indvertertly started” the dryer corwveyor, or, that the accidert
was otherw ise attributable to OBirronS faikire to bock out. A rother cortributing factor was
SatonS cortribu tory reg lgence in clin bing on the bek after it was apparert that n a intera nce
was con pleted and the belk was cleared.

Haviry erroreously conclided the failire to lock out the corwveyor caused the accidert,
irspector LaValle proceeded to cite the lock out nardatory stardard in section 5612016 which
is rot the applicablke stardard inthis case. The basic purpose of section 5612016, which is
cortaired N Sibpart K urder the headiry "electricity,’ is to protect n irers fron elkectria |
hazards rather thann echania l hazards. This conclision & based on Phebs Dodge
Corporation v. FM SHRC, 681 F2d 1189, 1192 (Nirth Cir. 1982), wherein the Court hell the
pu rpose of the provisiors of section 5612016 "is n anifestly to prevert the acciderta |
ekectrocu tion of 1 ire workers!*  InPhelps Dodge the Court roted the regu ktiors in n ediately
preced Iy the subject section set forth procedu res to ersire that work ers w il rot be exposed to
erery ized wires. See sectiors 56 12001 through 5612014. The Court a ko roted that the
antecedert section to the subject section requ ired that "power ciral its be deerery ized before
work s dore" onthen . See section 5612017. Fire lly, the Court concided these reju ktiors
(Sibpart K) "sim ply do rot address the hazards arising fron the acciderta I n oven ert of
ekectrica I equ ipn ert while n echania I work s beiry dore thereon' K.

! Phelps Dodge irvolved fom er section 55.12-16, 30 CFR. " 5512-16, which corta ired
provisiors that are idertic I to those fourd in section 5612016.



Mardatory stardards to prevert hazards assockted with the m oven ert of equ ipn ert are
cortaired N Sibpart M ertitled "n achirery ard equ ipn ert.’ The correct n ardatory stardard
g iven the ciraun stances of this case s fourd In Sibpart M In
section 55614201a), 30 CFR. " 5614201a), ertitled "corweyor startup wamirgs! Section
56142012a) provides:

W hen the ertire keryth of a corveyor s visibke fron the starting switch, the
corveyor operator sha ll visua lly check to make certain that a ll persors are In
the clear before startiny the corwveyor.

Here, as roted above, O Barvon adn itted In his arbitration proceed iny testm ory that
"he did rot look out the [operatiors shack Jwirdow to see where his fellow en ployees were
before he pushed the buttonto tum on the corweyor bek. (Resp. Ex 2,p.5). While
OBirnrons corduct wou K have provided a basis for A rkhok S lability urder the strict
Iebility application of the A ¢t if section 5614201a) had been cited, O Barvon3s ey lyence
with respect to rot ersiriny the belt was clear, absert a showiny of imdequate supervision,
could ot be mputed to A rkhoh to establish anurwarrartable faibre. M oreover, O Ba nrons
reg Iyert act does provide a basis for establshiry M cvahonS persora  lebility urder section
110 (c) of the A ct.

Insun n ary, the gravity of vioktiors s detem ired by whether there s a Ik elihood
that the hazard cortributed to by the viokhtionwill resi k in serious inury. Cen et D Ivision,
Natiora I Gypsun Co., 3 FM SHRC 822, 825 (Apnl 1981). Inthis ase, it was the vioktion
of section 56142014), rather than cited section 5612016, that cortributed to the corveyor
startup hazard that resu ked In StatonS injuries. Corsequertly, 104(d)( D) Citation No.
3556635, which cited an ireppliable n ardatory stardard, n ust be vacted.

ORDER

Inview of the above, the ScretaryS M otion to W ithdraw Citation No. 3556635 as it
applies to Verron M M ahon ISGRA NTED ard Docket No. CENT 94- 174-M IS
DISIISED. IT ISFURTHER ORDERED that 104(d)(2) Citation No. 3556635 as it
applies to A rkhok Sind & Gravel Con pary ISVACATED ard Docket No. CENT 93-188-M
ISD IS/ ISID.

Jeroldd Feldn an
Adn instrative Law Judge

D istribu tion:



Jennifer L. Wa Ik, Esq., Office of the Slicitor, U.S. Departn ert of Labor,
525 Suth Griffin Sreet, Siate 501, Dalks, TX 75202 (Certified M ail)

Hugo SvanJr., Bsq., M G linchey, Stafford, Lary, 101 North 10th Sreet, Siite D,
Fort S ith, AR 72901 (Certified Mail)
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