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SECRETA RY OF LA BOR, :   CIVIL PENA LTY PROCEEDING
  M INE A ND SA FETY A ND HEA LTH :
  A DM INISTRA TION ( M SHA ), :   Dock et No. CENT 93- 188- M

Petitioner      :   A . C. No.  33- 0 0 394- 0 5521
v. :      

                                                   :   M u sk og ee Dredg e
M ine
A RK HOLA  SA ND & GRA VEL, INC. :    

          Respondent :      
                                                      :                           
              
SECRETA RY OF LA BOR, :   CIVIL PENA LTY PROCEEDING
  M INE A ND SA FETY A ND HEA LTH :                             
  A DM INISTRA TION ( M SHA ), :   Dock et No. CENT 94- 174- M

Petitioner    :   A .C. No. 34- 0 0 394- 0 5525 A             
              v.                :   
                                                      :   M u sk og ee Dredg e M ine
VERNON M CM A HON, Em ployed by :
  A RK HOLA  SA ND & GRA VEL, INC., :  
  a  Division of A PA C- A RK , INC., :            
 Respondent                :

DECISION
A ppea ra nces: Jennifer L. W a lls, Esq., Office of the Solicitor, U.S. Depa rtm ent of La bor, D a lla s,

Texa s, for the Petitioner;
Hu g o Sw an, Jr., Esq., M cGlinchey Sta fford La ng , Fort Sm ith, A rk a nsa s,
for the Respondents.

Before: Ju dg e Feldm a n
This consolida ted civil pena lty proceeding  a rises u nder the Federa l M ine Sa fety a nd

Hea lth A ct of 1977, 30 U.S.C. ' 801 et seq., ( the A ct).  This m a tter concerns a  conveyor belt
a ccident tha t occu rred on Ja nu a ry 28, 1993, a fter the belt w a s prem a tu rely resta rted before a
m iner who ha d been perform ing  m a intena nce cou ld clea r the belt.  The Secreta ry, pu rsu a nt to
section 105( a ) of the A ct, 30 U.S.C. ' 815( a ),  ha s filed petition for civil pena lty a g a inst the
corpora te respondent ( A rk hola ) seek ing  to im pose a  $1,000 civil pena lty for A rk hola 's a lleg ed
u nw a rra nta ble fa ilu re to com ply w ith the m a nda tory sa fety sta nda rd in section 56.12016, 30
C.F.R. ' 56.12016.  This m a nda tory sa fety sta nda rd provides:



2

Electrica lly pow ered equ ipm ent sha ll be deenerg ized before m echa nica l w ork  is
done on su ch equ ipm ent.  Power sw itches sha ll be lock ed ou t or other m ea su res
ta k en which sha ll prevent the equ ipm ent from  being  energ ized withou t the
k nowledg e of the individu a ls w ork ing  on it.  Su ita ble w a rning  notices sha ll be
posted a t the pow er sw itch a nd sig ned by the individu a ls who a re to do the
w ork .  Su ch lock s or preventa tive devices sha ll be rem oved only by the persons
who insta lled them  or by a u thorized personnel.
The Secreta ry a lso sou g ht to im pose persona l lia bility on A rk hola  su pervisor Vernon

M cM a hon a lleg ing  tha t he "k nowing ly a u thorized, ordered or ca rried ou t" the viola tion of
section 56.12016 a s contem pla ted by section 110 ( c) of the A ct, 30 U.S.C. ' 820 ( c).  Dock et
No. Cent 93- 188- M  ha d been sta yed since Novem ber 22, 1993, pending  com pletion of the
Secreta ry's 110 ( c) investig a tion involving  M cM a hon.

This m a tter w a s hea rd on Febru a ry 7, 1995, in Tu lsa , Ok la hom a  a t which tim e
A rk hola  stipu la ted tha t it is a  m ine opera tor su bject to the ju risdiction of the A ct.  On M a rch
30, 1995, the Secreta ry filed a  M otion to W ithdra w   Cita tion No. 3556635 issu ed to
M cM a hon.  The m otion w a s ba sed on the Secreta ry's conclu sion tha t the testim ony does not
a dequ a tely reflect tha t M cM a hon k new  or ha d rea son to k now  tha t his su bordina te, Tony
O'Bannon, wou ld continu e to viola te A rk hola 's lock  ou t procedu res shortly a fter M cM a hon ha d
a dm onished O'Bannon for disreg a rding  those procedu res.  The Secreta ry's M otion seek ing
dism issa l of the cha rg e a g a inst M cM a hon sha ll be g ra nted.  The pa rties' post- hea ring  briefs
a ddressing  Cita tion No. 3556635 issu ed to A rk hola  a re of record.
Prelim ina ry Finding s of Fa ct

A rk hola  opera tes a  sa nd pla nt in M u sk og ee, Ok la hom a  w herein g la ss sa nd, constru ction
sa nd a nd bla sting  sa nd a re extra cted from  the A rk a nsa s  River.  The opera tions inclu de
dredg ing  sa nd from  the riverbed a nd pu m ping  the river sa nd into pits.  Front- end loa ders then
tra nsport the sa nd from  the pits to a  hopper for distribu tion onto a  conveyor.  The sa nd is
conveyed into the first dryer ( Sou th Dryer) where w a ter is rem oved.  the sa nd proceeds to
other conveyors for fu rther clea ning  drying  a nd sorting .               

The dryer conveyor opera tor a ctiva tes the conveyor w ith controls in a  concrete- block
opera tions sha ck  loca ted in close proxim ity to the conveyor.  The sha ck  ha s w indow s on a ll
fou r sides, one of which look s directly ou t on the dryer conveyor a t the site of the conveyor
belt a ccident.  The conveyor controls a re directly below  the w indow .  The m a in electrica l
control pa nel for the dryer conveyor, which w a s cited for not being  lock ed ou t, is loca ted in a
bu ilding  30 feet from  the opera tions sha ck .  The dryer conveyor belt ca nnot be seen from  this
electrica l control pa nel.

A rk hola 's M u sk og ee fa cility is opera ted with three shifts.  The su bject conveyor belt
a ccident occu rred on Ja nu a ry 28, 1993, du ring  the second shift tha t beg ins a t 2:00 p.m . a nd
ends a t 10 p.m .  There a re 8 to 12 em ployees w ork ing  on this shift a t pla nt loca tions covering
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a  la rg e g eog ra phica l a rea .  On the a fternoon of the a ccident, second shift em ployees Everett
Sta ton a nd Tom m y Du nca n w ere a ssig ned by Shift Forem a n Vernon M cM a hon to a
m a intena nce project in the a rea  of the Sou th Dryer.  Sta ton a nd Du nca n w ere instru cted to
conta ct first shift Sou th Dryer opera tor Roy K endry for instru ctions reg a rding  cha ng ing  the
"sk irts" on the Sou th Dryer's conveyor a t the point where sa nd from  the hopper fa lls onto the
dryer's conveyor.  The sk irts g u ide the sa nd from  the hopper to the conveyor to m inim ize
spilla g e.   Sta ton a nd Du nca n w ere to rem ove a nd repla ce the old ru bber sk irting  w ith new
sk irting .  They w ere instru cted to secu re the a ssista nce of Tony O'Bannon, the second shift
Sou th Dryer opera tor.

A fter the sk irting  ha d been repla ced, O'Bannon conta cted first shift M echa nic W elder
Joe M cCra ck en, who ha d been work ing  on the eleva tor ( a  process fu rther u p the conveyor line)
to a sk  M cCra ck en if M cCra ck en's repa ir w ork  w a s com pleted to the point where M cCra ck en
cou ld u nlock  the eleva tor so tha t sa nd cou ld be processed throu g h the system  to check  the
sk irting .  M cCra ck en replied a ffirm a tively a nd went to u nlock  the eleva tor.

M cM a hon w a s not present in the a rea  w hile the sk irting  w a s being  repla ced.  However,
M cM a hon a rrived a fter the sk irting  w a s cha ng ed.  M cM a hon w a s present when M cCra ck en
retu rned from  u nlock ing  the eleva tor a nd M cM a hon hea rd M cCra ck en a sk  O'Bannon if
O'Bannon ha d lock ed ou t the Sou th Dryer conveyor belt for it w a s O'Bannon's responsibility,
a s the dryer conveyor opera tor, to lock  ou t the belt.  O'Bannon ha d a  lock  for lock ing  ou t the
conveyor a t the electrica l control pa nel a nd ha d received tra ining  in com pa ny lock  ou t
procedu res.
W hen O'Bannon replied tha t he ha d not lock ed ou t the belt, M cCra ck en "blew  u p." 
M cCra ck en told O'Bannon, "If you  w ork  on the [expletive deleted] a g a in, lock  the S. O. B.
ou t."  ( Tr. 154- 155).  Forem a n M cM a hon w a s shock ed by M cCra ck en's strong  la ng u a g e. 
However, he a g reed with M cCra ck en a nd a dded his own criticism .  M cM a hon a nd M cCra ck en
testified tha t M cM a hon told O'Bannon, "Yes, Tony, if you  w ork  on it a g a in, lock  it ou t before
a nybody w ork s on it."  ( Tr. 36, 42, 45-46, 155, 157) .  M cM a hon believed tha t M cCra ck en's
strong  a dm onishm ent a nd his own w a rning  w ou ld be su fficient to im press u pon O'Bannon the
im porta nce of following  lock  ou t procedu res.  ( Tr. 52 - 54, 106).

A fter the eleva tor w a s u nlock ed, sa nd w a s tra nsported throu g h the Sou th Dryer
conveyer system .  The m en determ ined the new  sk irts w ere not properly cha nneling  the sa nd
from  the hopper onto the conveyor a nd the conveyor w a s a g a in shu t down.  A lthou g h
M cM a hon did not observe O'Bannon lock  ou t the conveyor, he a ssu m ed O'Bannon wou ld do so
g iven the ea rlier incident.  There is no evidence O'Bannon did not lock  ou t on this occa sion. 
M cM a hon sta yed to w a tch Sta ton a nd Du nca n rem ove, cu t a nd reinsta ll the sk irting .

A fter reinsta lling  the sk irting , the m en cou ld not resta rt the conveyor beca u se a n
eleva tor fu se ha d blown.  M cCra ck en repla ced the fu se a nd the conveyor w a s resta rted. 
M cM a hon felt the repa ir w a s com plete a nd retu rned to the office to a ttend to other du ties. 
A fter M cM a hon left the a rea , the m en conclu ded the second insta lla tion of the sk irting  w a s
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u nsa tisfa ctory.  Unk nown to M cM a hon, the m en decided to repla ce the sk irting .  O'Bannon
m a de the decision not to lock ou t beca u se, a s he a dm itted in his a rbitra tion hea ring , "[I] w a s
ju st g oing  to ru n a  test tha t w a sn't g oing  to ta k e long  a nd I didn't think  there w a s a ny need
to lock  ou t."  ( Tr. 186). 

A fter Sta ton a nd Du nca n once a g a in repla ced the sk irting , O'Bannon went into the
opera tions sha ck  to resta rt the conveyor.  A  few  m om ents la ter, Sta ton rem em bered he ha d left
a  tool on the inside of the conveyor belt.  A s Sta ton stepped on the belt to retrieve the tool,
O'Bannon, withou t look ing  ou t the opera tions sha ck  w indow  to ensu re tha t the conveyor w a s
clea r, a ctiva ted the conveyor.  Sta ton su sta ined seriou s inju ries when he w a s flipped off the
dryer conveyor to the g rou nd.

Sta ton's a ccident w a s investig a ted by Bill Sca rbrou g h, A rk hola 's Director of Sa fety a nd
Indu stria l Rela tions.  A s a  resu lt of this investig a tion, O'Bannon w a s discha rg ed for "willfu l
neg lig ence" u nder the pla nt's u nion contra ct.  O'Bannon's discha rg e w a s su sta ined in a  u nion
a rbitra tion proceeding  du ring  w hich O'Bannon a dm itted intentiona lly ig noring  the com pa ny's
lock ou t procedu res a nd fa iling  to look  to see if the conveyor belt w a s clea r before sta rting  it.

M ine Sa fety a nd Hea lth Inspector Norm a n LaV a lle investig a ted this incident. 
A s a  resu lt of his investig a tion, on Febru a ry 17, 1993, LaV a lle issu ed 104 ( a ) Cita tion
No. 3556635 citing  a  viola tion of section 56.12016 a ttribu ta ble to m odera te neg lig ence for
A rk hola 's fa ilu re to lock  ou t the Sou th Dryer conveyor a t the tim e of Sta ton's inju ry a t
6:10 p.m ., on Ja nu a ry 28, 1993.  The cita tion w a s m odified to a  104 ( d)( 1) cita tion cha rg ing
u nw a rra nta ble fa ilu re a fter it w a s lea rned in a  M a rch 5, 1993, hea lth a nd Sa fety conference
tha t M cM a hon ha d ca u tioned O'Bannon shortly before the a ccident for O'Bannon's fa ilu re to
lock  ou t the conveyor.
Fu rther Finding s a nd Conclu sions

Section 104 ( a ) of the A ct requ ires tha t "[ea ch cita tion sha ll be in w riting  a nd sha ll
describe w ith pa rticu la rity the na tu re of the viola tion. . . ."  104 ( d)( 1) Cita tion No. 3556635
cited the following  condition a ssocia ted with the a lleg ed viola tion of section 56.12016:

On 1- 2 8- 93 a t 6:10 pm  a  lost tim e inju ry occu rred to a  m a intena nce em ployee
while work ing  on the sou th dryer ra w  feed conveyor insta lling  conveyor sk irt
ru bbers.  A fter the job w a s com pleted the inju red em ployee w a s crossing  ba ck
over the conveyor when the conveyor w a s ina dvertently sta rted by the dryer
pla nt opera tor.  The m a intena nce m a n w a s flipped off the belt a nd when he
la nded on the g rou nd he ha d su ffered a  fra ctu re to his u pper left leg .  The
dista nce from  the conveyor belt to the g rou nd level is
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54 inches.  The conveyor is provided with a  stop cord device.  The conveyor
w a s not ta g g ed a nd lock ed ou t by the em ployees while perform ing  their jobs. 
( Em pha sis a dded).
Thu s, the Ja nu a ry 28, 1993, a ccident, tha t pu rportedly occu rred a s a  resu lt of

O'Bannon's fa ilu re to lock  ou t the conveyor, w a s the fu nda m enta l rea son for issu ing  Cita tion
No. 3556635 to M cM a hon a nd A rk hola .  However, a t tria l, both inspector La va lle, a nd,
M SHA  Cha rlottesville, Virg inia , Field Office Su pervisor D a le Robert St. La u rent, conceded
tha t O'Bannon's fa ilu re to lock  ou t the conveyor a t the m a in electrica l control pa nel loca ted in
a  bu ilding  30 feet from  the opera tions sha ck  w a s not a  contribu ting  fa ctor in this a ccident. 
( Tr. 113- 115, 140 -142).  The site of the a ccident a long  the conveyor cou ld not be seen from
the m a in electrica l control pa nel. 

Ra ther, the opera tions sha ck , w ith its controls a nd window s overlook ing  the conveyor, is
the proper site for determ ining  if the a rea  is clea r before resta rting  the belt.  The proxim a te
ca u se of this a ccident w a s O'Bannon's a dm itted fa ilu re to look  throu g h the opera tions sha ck
w indow  to m a k e certa in the belt w a s clea r before consciou sly pu shing  the bu tton to resta rt the
conveyor.  There is no evidence, a s LaV a lle su g g ests in Cita tion
No. 3556635, tha t O'Bannon "ina dvertently sta rted" the dryer conveyor, or, tha t the a ccident
w a s otherw ise a ttribu ta ble to O'Bannon's fa ilu re to lock  ou t.  A nother contribu ting  fa ctor w a s
Sta ton's contribu tory neg lig ence in clim bing  on the belt a fter it w a s a ppa rent tha t m a intena nce
w a s com pleted a nd the belt w a s clea red.

Ha ving  erroneou sly conclu ded the fa ilu re to lock  ou t the conveyor ca u sed the a ccident,
inspector LaV a lle proceeded to cite the lock  ou t m a nda tory sta nda rd in section 56.12016 which
is not the a pplica ble sta nda rd in this ca se.  The ba sic pu rpose of section 56.12016, which is
conta ined in Su bpa rt K  u nder the hea ding  "electricity," is to protect m iners from  electrica l
ha za rds ra ther tha n m echa nica l ha za rds.  This conclu sion is ba sed on  Phelps Dodg e
Corpora tion v. FM SHRC, 681 F.2d 1189, 1192 ( Ninth Cir. 1982), wherein the Cou rt held  the
pu rpose of the provisions of section 56.12016  "is m a nifestly to prevent the a ccidenta l
electrocu tion of m ine work ers."1   In Phelps Dodg e the Cou rt noted the reg u la tions im m edia tely
preceding  the su bject section set forth procedu res to ensu re tha t w ork ers w ill not be exposed to
energ ized wires.  See sections 56.12001 throu g h 56.12014.  The Cou rt a lso noted tha t the
a ntecedent section to the su bject section requ ired tha t "pow er circu its be deenerg ized before
work  is done" on them .  See section 56.12017.  Fina lly, the Cou rt conclu ded these reg u la tions
( Su bpa rt K ) "sim ply do not a ddress the ha za rds a rising  from  the a ccidenta l m ovem ent of
electrica l equ ipm ent while m echa nica l w ork  is being  done thereon."  Id.    

                    
1 Phelps Dodg e involved form er section 55.12 - 16, 30 C.F.R. ' 55.12 - 16, w hich conta ined

provisions tha t a re identica l to those fou nd in section 56.12016.    
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M a nda tory sta nda rds to prevent ha za rds a ssocia ted with the m ovem ent of equ ipm ent a re
conta ined in Su bpa rt M  entitled "m a chinery a nd equ ipm ent." The correct m a nda tory sta nda rd
g iven the circu m sta nces of this ca se is fou nd in Su bpa rt M  in
section 56.14201( a ), 30 C.F.R. ' 56.14201( a ), entitled "conveyor sta rt- u p w a rning s."  Section
56.14201( a ) provides:

W hen the entire leng th of a  conveyor is visible from  the sta rting  sw itch, the
conveyor opera tor sha ll visu a lly check  to m a k e certa in tha t a ll persons a re in
the clea r before sta rting  the conveyor.
Here, a s noted a bove, O'Bannon a dm itted in his a rbitra tion proceeding  testim ony tha t

"he did not look  ou t the [opera tions sha ck ] w indow  to see where his fellow  em ployees w ere
before he pu shed the bu tton to tu rn on the conveyor belt."  ( Resp. Ex. 2, p. 5).  W hile
O'Bannon's condu ct w ou ld ha ve provided a  ba sis for A rk hola 's lia bility u nder the strict
lia bility a pplica tion of the A ct if section 56.14201( a ) ha d been cited, O'Bannon's  neg lig ence
with respect to not ensu ring  the belt w a s clea r, a bsent a  show ing  of ina dequ a te su pervision,
cou ld not  be im pu ted to A rk hola  to esta blish a n u nw a rra nta ble fa ilu re.  M oreover, O'Bannon's
neg lig ent a ct does provide a  ba sis for esta blishing  M cM a hon's persona l lia bility u nder section
110 ( c) of the A ct. 

       
In su m m a ry, the g ra vity of viola tions is determ ined by whether there is a  lik elihood

tha t the ha za rd contribu ted to by the viola tion will resu lt in seriou s inju ry.  Cem ent Division,
Na tiona l Gypsu m  Co., 3 FM SHRC 822, 825 ( A pril 1981).  In this ca se, it w a s the  viola tion
of section 56.14201( a ), ra ther tha n cited section 56.12016, tha t contribu ted to the conveyor
sta rt- u p ha za rd tha t resu lted in Sta ton's inju ries.  Consequ ently, 104 ( d)( 1) Cita tion No.
3556635, which cited a n ina pplica ble m a nda tory sta nda rd, m u st be va ca ted.

ORDER
In view  of the a bove, the Secreta ry's M otion to W ithdra w  Cita tion No. 3556635 a s it

a pplies to Vernon M cM a hon IS GRA NTED  a nd Dock et No. CENT 94-  174- M  IS
DISM ISSED .  IT IS FURTHER ORDERED  tha t 104 ( d)( 1) Cita tion No. 3556635 a s it
a pplies to A rk hola  Sa nd & Gra vel Com pa ny IS VA CA TED  a nd Dock et No. CENT 93- 188- M
IS DISM ISSED .        

Jerold Feldm a n
A dm inistra tive La w  Ju dg e

Distribu tion:
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Jennifer L. W a lls, Esq., Office of the Solicitor, U.S. Depa rtm ent of La bor,
525 Sou th Griffin Street, Su ite 501, D a lla s, TX  75202 ( Certified M a il)
Hu g o Sw an Jr., Esq., M cGlinchey, Sta fford, La ng , 101 North 10 th Street, Su ite D,
Fort Sm ith, A R 72901 ( Certified M a il)
/ rb


