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 Ju nction City, K a nsa s, a nd K a therine S. La rk in, Esq., Ja ck son &  K elly,
 Denver, Colora do, for Respondent.

Before: Ju dg e M a u rer
STA TEM ENT OF THE CA SE

This ca se is before m e u pon the petition for civil pena lty filed by the Secreta ry of
La bor pu rsu a nt to section 105( d) of the Federa l M ine Sa fety a nd Hea lth A ct of 1977,
30 U. S. C. ' 801 et seq., cha rg ing  W a lk er Stone Com pa ny, Inc., w ith tw o viola tions of the
reg u la tory sta nda rds fou nd in Pa rt 56, Title 30, Code of Federa l Reg u la tions, a s the resu lt of
a n M SHA  investig a tion into the ca u se of a  fa ta l m a chinery a ccident a t the respondent's K a nsa s
Fa lls Qu a rry &  M ill, loca ted a t Cha pm a n, Dick inson Cou nty, K a nsa s.  The g enera l issu es
before m e a re whether the respondent viola ted the cited reg u la tory sta nda rds a nd, if so, the
a ppropria te civil pena lty to be a ssessed in a ccorda nce with section 110 ( i) of the A ct.

Pu rsu a nt to notice, the ca se w a s hea rd a t Fort Riley, K a nsa s, on October 26- 2 7, 1994.
 A t the hea ring , Inspectors Rog er G. Nowell a nd Lloyd R. Ca ldwell testified for the Secreta ry
of La bor.  M r. D a vid S. W a lk er, the President of W a lk er Stone Com pa ny, Inc., testified for
respondent.  The pa rties sim u lta neou sly filed briefs on Ja nu a ry 9, 1995, which I ha ve du ly
considered in m a k ing  the following  decision.

STIPULA TIONS
A t the hea ring , the pa rties entered the following  stipu la tions into the record ( Tr. 16,
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Joint Ex. No. 1):
1.  W a lk er Stone, Inc. is eng a g ed in m ining  a nd selling  constru ction a g g reg a tes a nd

roa d bu ilding  m a teria ls.
2.  W a lk er Stone, Inc. is the owner a nd opera tor of K a nsa s Fa lls Qu a rry a nd M ill,

M SHA  I.D. No. 14- 0 0164.
3.  W a lk er Stone, Inc. is su bject to the ju risdiction of the Federa l M ine Sa fety a nd

Hea lth A ct of 1977, 30 U.S.C. ' 801 et seq. ( "the A ct").
4.  The a dm inistra tive la w  ju dg e ha s ju risdiction in this m a tter.
5.  The su bject cita tions w ere properly served by a  du ly a u thorized representa tive of the

Secreta ry u pon a n a g ent of respondent on the da te a nd pla ce sta ted therein a nd m a y be
a dm itted into evidence for the pu rpose of esta blishing  their issu a nce, a nd not for the
tru thfu lness or releva ncy of a ny sta tem ents a sserted therein.

6.  The exhibits to be offered by respondent a nd the Secreta ry a re stipu la ted to be
a u thentic bu t no stipu la tion is m a de a s to their releva nce or the tru th of the m a tters a sserted
therein.

7.  The proposed pena lties w ill not a ffect respondent's a bility to continu e in bu siness.
8.  The opera tor dem onstra ted g ood fa ith in a ba ting  the viola tions.
9.  W a lk er Stone, Inc. ha d 54,977 m a nhou rs of produ ction in 1992.

         10.  The certified copy of the M SHA  A ssessed Viola tions History ( da ted M a rch 16,
1994) a ccu ra tely reflects the history of this m ine for the 2 yea rs prior to the da te of the
cita tions.

THE A CCIDENT
The a ccident occu rred on Ju ne 25, 1993, a t the prim a ry cru shing  pla nt of the K a nsa s

Fa lls Qu a rry a nd M ill, owned a nd opera ted by the W a lk er Stone Com pa ny, Inc.
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D an Robert Boiscla ir, a  g enera l clea n- u p m a n a nd a lterna te tru ck  driver, w ith one yea r
of m ining  experience, w a s fa ta lly cru shed while helping  the cru sher opera tor a nd other
em ployees u nclog  the prim a ry im pa ct cru sher.1  Beca u se a  tru ck  driver ha d qu it the previou s
da y, on Ju ne 25, 1993, Boiscla ir's job w a s to ha u l bla sted rock  from  the qu a rry to the cru sher.
 W ork  prog ressed norm a lly throu g hou t the da y u ntil a pproxim a tely 3:00 p.m ., when the im pa ct
cru sher plu g g ed u p a nd sta lled the drive m otor.  A s w a s the esta blished procedu re in this
circu m sta nce, Roy Brooner, the cru sher opera tor, sig na led the tru ck  drivers by tu rning  the
g reen lig ht a t the rock  bin off a nd tu rning  the red lig ht on.  A  red lig ht m ea nt for the tru ck
drivers to stop du m ping  their tru ck s' lim estone loa ds into the hopper a nd to proceed to the
cru sher to a ssist the cru sher opera tor in u nplu g g ing  the cru sher.  By 3:30 p.m ., the m en ha d
su cceeded in u nplu g g ing  the cru sher a nd went ba ck  to their reg u la r rou tine.

A t a pproxim a tely 5:00 p.m ., ba rely 30 m inu tes before qu itting  tim e, the cru sher
ja m m ed a g a in, sta lling  the diesel drive m otor.  Brooner a g a in tu rned the red stoplig ht on a t
the rock  bin a nd the tru ck  drivers, inclu ding  Boiscla ir, w ent to a ssist him , a s w a s the u su a l
pra ctice.

The u pper pa rt of the cru sher ha s three a ccess opening s; the opening  on ea ch side is
pinned closed while the cru sher is in opera tion; the other is a  hydra u lica lly opera ted "flop
g a te," 52 inches w ide a nd 38 inches hig h.  The "flop g a te," when down, provides a ccess to the
im peller or rotor, which ca n be g a ined by crou ching  or cra w ling  throu g h the "flop g a te"
opening  onto the im peller.  The cylindrica l im peller or rotor inside the cru sher hou sing
conta ins three m eta l ba rs a bou t 3 inches hig h ru nning  horizonta lly a long  the im peller dru m . 
W hen the im peller rota tes, it cru shes the rock s a nd/ or throw s the rock s a g a inst the cru sher's
w a lls u ntil the rock s brea k  into pieces sm a ll enou g h to exit the cru sher.

W hen the tru ck  drivers a rrived a t the cru sher, the "flop g a te"  w a s opened a nd Boiscla ir,
a long  w ith Bill Scott, entered the interior of the cru sher.  They u sed a  sledg e ha m m er to brea k
u p one or tw o la rg e bou lders they fou nd on top of the rotor.  Boiscla ir a nd Scott thereu pon
exited the cru sher a nd Brooner, the opera tor, tried to m ove the rotor by "jog g ing " it w ith the
"flop g a te" still open.2  He did this by pressing  the sta rt bu tton on the diesel eng ine with the
                                               

1The primary impact crusher is designed to break larger rocks into smaller pieces which
can then be processed by the milling operation into a saleable product.

2The crusher operator duty station is normally in a small operating house located above
the crusher and the diesel engine.  When the crusher gets clogged, however, the operator moves
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clu tch eng a g ed.  Bu t the im peller w ou ld not rota te a nd thu s they

                                                                                                                                                      
down to a location which is right next to the diesel engine so that he can "jog" the engine to
determine whether the crusher's impeller is free.

k new  the cru sher w a s still clog g ed.  A t this point, Scott a nd Brooner a g reed tha t Scott w ou ld
g o down on the conveyor belt below  the im pa ct rotor a nd see if a  rock  ha d g otten ca u g ht in
the a rea  of the spla sh pa n.  M ea nwhile, Boiscla ir, u nbek nownst to Brooner, reentered the
interior of the cru sher.  Fra nk  Esterly, a nother tru ck  driver, w a s behind Boiscla ir ju st inside
the "flop g a te," bu t ou tside the cru sher com pa rtm ent.  From  this position, Esterly cou ld see
Scott a s he w a s w ork ing  below  the rotor.  W hile Scott w a s clea ning  ou t the exit a rea  of the
cru sher, Boiscla ir w a s on his ha nds a nd k nees on top of the rotor, clea ning  ou t som e sm a ll
w edg ed- in rock s on the top side of the cru sher w ith his hu nting  k nife.  A t som e point, Esterly
ca lled down a nd a sk ed Scott if he needed a ny help.  Scott replied tha t he thou g ht he ha d
rem oved the problem  rock  a nd w a s a bou t rea dy to lea ve.  Esterly told Boiscla ir to hu rry a nd
g et ou t of the cru sher a s Scott w a s a bou t done below .  W hile Scott w a s clim bing  ou t from
below , Boiscla ir sta rted to tu rn a rou nd on the rotor to exit.  A s Boiscla ir w a s exiting , bu t not
yet ou t, Brooner, clea red by Scott, bu t u na w a re tha t Boiscla ir ha d reentered the cru sher,
"jog g ed" the rotor to see if it w a s free.  This tim e the im peller tu rned.  A s it tu rned,
Boiscla ir's foot w a s ca u g ht by a n im peller ba r, dra g g ing  him  pa rtia lly into the cru sher a nd
cru shing  him  betw een the im peller dru m  a nd the w a ll of the cru sher.  The ca u se of dea th w a s
"m a ssive cru shing  inju ries to the u pper a nd low er torso."

The next da y, Ju ne 26, 1993, M SHA  beg a n its investig a tion of the a ccident.  It's
report w a s relea sed on A u g u st 11, 1993, a nd is inclu ded in this record a s Petitioner's
Exhibit No. 1.

The tw o inspectors who su bsequ ently w rote the report, Nowell a nd Ca ldwell, conclu ded
tha t the direct ca u se of the a ccident w a s the fa ilu re to ensu re tha t a ll em ployees w ere in a  sa fe
loca tion before initia ting  m ovem ent of the cru sher.  They a lso fou nd other contribu ting  ca u ses,
su ch a s:  ( 1)  the fa ilu re to provide a nd u se a n a u dible w a rning  device or other effective
m ea ns to w a rn em ployees of im pending  cru sher m ovem ent; ( 2)  the fa ilu re of the victim  to
notify the cru sher opera tor of his intention to reenter the cru sher com pa rtm ent; a nd ( 3)  other
u nrela ted fa ctors tha t m ig ht ha ve ca u sed the em ployees to hu rry the u nplu g g ing  of the cru sher,
lik e the hot w ea ther, the fa ct tha t the plu g - u p occu rred ju st 30 m inu tes prior to qu itting  tim e
a nd pa ycheck s w ere to be distribu ted a t the end of the shift.

A s a  resu lt of their a ccident investig a tion, Inspector Nowell issu ed tw o section 104 ( a )
cita tions to the opera tor which a re the su bject of this proceeding .
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DISCUSSION, FINDINGS, A ND CONCLUSIONS
Cita tion No. 4337450

Cita tion No. 4337450, issu ed on Ju ne 28, 1993, a lleg es a  "sig nifica nt a nd su bsta ntia l"
( "S&S") viola tion of the sta nda rd a t 30 C.F.R. ' 56.141053 a nd cha rg es a s follow s:

A ll em ployees w ere not effectively protected from  ha za rdou s m otion of
the Im pa ct rotor of the Pettibone u niversa l 5165 prim a ry im pa ct cru sher.  A n
em ployee w a s fa ta lly cru shed a t a pproxim a tely 5:20 p.m ., on Ju ne 25, 1993,
when the cru sher opera tor jog g ed the drive eng ine sta rter sw itch.  Five
em ployees ha d been work ing  to free the rotor from  a  rock  ja m  a nd a ll ha d
exited the cru sher interior.  The victim  reentered the cru sher interior w ithou t
the cru sher opera tors k nowledg e a nd w a s ca u g ht betw een the rotor a nd stripper
ba r when the sta rter w a s jog g ed.  Procedu res for a ccu ra te a ccou nting  of a ll
em ployees present du ring  ha za rdou s u nplu g g ing  opera tions of the cru sher a nd/ or
a  positive m echa nica l device to prevent m ovem ent of the rotor w ere not
provided.
Respondent's first line of defense a g a inst this cita tion is tha t no "repa ir" or

"m a intena nce" work  w a s being  perform ed on the cru sher, a nd therefore this sta nda rd is
ina pplica ble to the fa cts of this ca se.  I a g ree.  The sta nda rd spea k s to "repa irs" to or
"m a intena nce" of the m a chinery or equ ipm ent in qu estion.  In this ca se, the cru sher.  The
respondent's em ployees w ere not perform ing  a ny m echa nica l, m a intena nce or repa ir w ork  on the
                                               

330 C.F.R. ' 56.14105 provides:

Repairs or maintenance on machinery or equipment shall be
performed only after the power is off, and the machinery or
equipment blocked against hazardous motion.  Machinery or
equipment motion or activation is permitted to the extent that
adjustments or testing cannot be performed without motion or
activation, provided that persons are effectively protected from
hazardous motion.



6

cru sher or m a k ing  a ny stru ctu ra l m odifica tion to the cru sher.  The only thing  they w ere
a ctu a lly w ork ing  on were the rock s, brea k ing  them  u p w ith a  sledg eha m m er, a nd/ or otherw ise
dislodg ing  them  from  the cru sher.
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A ccording ly, Cita tion No. 4337450 will be va ca ted herein.  The m a nda tory sta nda rd
cited sim ply does not a pply to the fa cts of this ca se.  In m y opinion, tha t sta nda rd
w a s w ritten to a pply to repa ir or m a intena nce evolu tions, a s those term s a re com m only u sed
a nd not rela tively m inor a nnoya nces tha t a rise du ring  the on- line produ ction u sa g e of the
m a chinery or equ ipm ent, tha t do not involve a ny a dju stm ents, m a intena nce or repa irs to the
equ ipm ent itself.
Cita tion No. 4337451

Cita tion No. 4337451, a lso issu ed on Ju ne 28, 1993, a lleg es a  "sig nifica nt a nd
su bsta ntia l" ( "S&S") viola tion of the sta nda rd fou nd a t 30 C.F.R. ' 56.14200 4 a nd cha rg es a s
follow s:

A n a u dible w a rning  or other effective m ea ns w a s not being  u sed
to w a rn a ll em ployees w ork ing  on or a rou nd the Pettibone
u niversa l 5165 prim a ry im pa ct cru sher of im pending  m ovem ent. 
On Ju ne 25, 1993, a t a pproxim a tely 5:20 p.m ., the cru sher rotor
w a s m oved by jog g ing  the diesel eng ine sta rting  sw itch.  The
rotor m ovem ent fa ta lly cru shed a n em ployee, who ha d reentered
the cru sher interior w ithou t the cru sher opera tor's k nowledg e. 
The victim  a nd fou r other em ployees ha d been work ing  to rem ove
la rg e rock s which ha d ja m m ed or plu g g ed the im pa ct rotor.

Respondent's a rg u m ent w ith reg a rd to this cita tion is tha t there w a s no viola tion of the
cited sta nda rd beca u se the cru sher w a s being  "jog g ed", not "sta rted", bu t even if "jog g ing " is
constru ed to be the sa m e a s "sta rting " in this insta nce, other effective m ea ns w ere u sed to w a rn
persons potentia lly exposed to a ny ha za rd.
                                               

430 C.F.R. ' 56.14200 provides:

Before starting crushers or moving self-propelled mobile
equipment, equipment operators shall sound a warning that is
audible above the surrounding noise level or use other effective
means to warn all persons who could be exposed to a hazard from
the equipment.
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I disa g ree on both cou nts.  First of a ll, the potentia lly da ng erou s m ovem ent of the
cru sher is in fa ct m ovem ent of the im peller itself.  W hen the cru sher w a s "jog g ed", the im peller
m oved, D anny Boiscla ir w a s ca u g ht by tha t im peller a nd cru shed to dea th.  He w a s w ithou t a
dou bt a  person exposed to a  ha za rd from  the equ ipm ent.

Secondly, once the cited sta nda rd is deem ed a pplica ble to the fa ctu a l situ a tion, the
inqu iry tu rns to whether tha t sta nda rd  w a s sa tisfied by either of the tw o a llow a ble m ethods.  I
find it w a s not.  It is u ndispu ted tha t there w a s no a u dible w a rning  sou nded before the
cru sher w a s "jog g ed."  Tha t lea ves u s w ith the issu e of whether other effective m ea ns w ere u sed
to w a rn persons potentia lly exposed to a ny ha za rd from  the equ ipm ent.  A g a in, I find tha t
there w ere not.

The Secreta ry a rg u es tha t in order to be effective, the ru le shou ld be to the effect tha t
the opera tor w ill m a k e certa in tha t a ll persons a re clea r before "jog g ing " the cru sher.  I a g ree
tha t w ou ld be a n idea l m ea ns to com ply w ith this sta nda rd, bu t I a m  a w a re of the 
decision in the ca se of Secreta ry v. M org a n Corp., 12 FM SHRC 40 ( Ja nu a ry 1990) ( A LJ),5
wherein Ju dg e K ou tra s com pa red the m a nda tory sta nda rd a t ba r w ith its predecessor, 30 C.F.R.
' 56.9005, a nd I u ndersta nd tha t the sta nda rd cited herein, section 56.14200, does not
conta in la ng u a g e requ iring  a n equ ipm ent opera tor to be certa in tha t a ll persons a re in the
clea r before sta rting  his equ ipm ent.  A lthou g h the old section 56.9005 did requ ire a n
equ ipm ent opera tor to determ ine with som e deg ree of certa inty tha t a ll persons w ere in the
clea r before m oving  the equ ipm ent, I a m  fu lly cog niza nt tha t this requ irem ent ha s been deleted
from  the revised sta nda rd a nd it now  only requ ires tha t either a u dible w a rning  be g iven or
other effective m ea ns be u sed to w a rn persons potentia lly exposed to a  ha za rd from  the
equ ipm ent.

Respondent u rg es tha t the com pa ny ha d policies in effect tha t em ployees w ere not to
w ork  in the cru sher by them selves a nd tha t they w ere not to w ork  "a bove" other em ployees. 
Respondent m a inta ins tha t a ll em ployees, inclu ding  Boiscla ir, w ere a w a re of these policies even
throu g h these ru les w ere not w ritten down a nywhere a nd there is no direct evidence tha t Dan
Boiscla ir ha d ever received these instru ctions.  I find tha t even if it w ere so, this is pla inly
not a  su fficiently effective m ea ns to w a rn em ployees who w ou ld be u nclog g ing  the cru sher tha t
a t lea st som e deg ree of coordina tion betw een the cru sher opera tor a nd the "u nclog g ers"  w a s
requ ired in order to a ddress the ha za rds a ttenda nt to su ch a n opera tion.
                                               

5The Commission granted Morgan's petition for discretionary  review of Judge Koutras'
decision in this matter, but while pending on their docket, subsequently approved the parties'
settlement of the case and dismissed the proceeding.  Secretary v. Morgan Corp.,
12 FMSHRC 394 (March 1990).
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It is clea r to m e tha t the viola tion of the cited sta nda rd is proven a s cha rg ed.  Clea rly,
the viola tion w a s a lso "sig nifica nt a nd su bsta ntia l" a nd seriou s.  It w a s a  sig nifica nt
contribu ting  ca u se to a  fa ta l a ccident.
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Respondent a lso a rg u es tha t it shou ld not be cha rg ed with sig nifica nt neg lig ence in this
insta nce beca u se the m ost direct a nd proxim a te ca u se of the a ccident a nd D an Boiscla ir's dea th
w a s his own u npredicta ble condu ct in retu rning  to the interior of the cru sher u nbek nownst to
the cru sher opera tor.  I a g ree tha t M r. Boiscla ir w a s certa inly neg lig ent a nd pla yed a  m a jor
role in ca u sing  his own dea th.  I wou ld a lso a ssess a  portion
of neg lig ence to the cru sher opera tor, who m oved the im peller w ithou t k nowing  w here Boiscla ir
w a s even thou g h he k new he w a s in the a rea .  These tw o m en ( Boiscla ir a nd Brooner) w ere
ra nk - a nd- file em ployees of the respondent a nd I a m  not a ssig ning  their neg lig ence to the
respondent for pu rposes of a ssessing  a  pena lty in this ca se.  Sou thern Ohio Coa l Co.,
4 FM SHRC 1459, 1463- 65 ( A u g u st 1982).  However, there is plenty of neg lig ence left to g o
a rou nd in this insta nce.  M ore pa rticu la rly, I find the respondent w a s neg lig ent by not ha ving
a n effective sa fety policy in pla ce tha t specifica lly concerned
u nplu g g ing  the cru sher, a n opera tion tha t reoccu rred on a  rela tively frequ ent ba sis a nd
obviou sly cou ld be ha za rdou s du ty for the "u nplu g g ers" who a ctu a lly enter the interior of the
m a chine.  Once inside, they a re clea rly dependent on the cru sher opera tor to k now where they
a re a t a ll tim es a nd to a scerta in tha t they a re clea r before he m oves the cru sher's im peller.  It
is u nrea sona ble for the respondent to ha ve believed tha t som e g enera l k nowledg e a bou t the
cru sher a nd a  cou ple of g enera l ru les a bou t w ork ing  "a bove" others a nd work ing  by oneself
w ou ld be su fficient to a void the type of a ccident which in fa ct occu rred.

In su m m a ry, the evidence in this record persu a des m e to conclu de tha t the respondent
ha d no effective m ea ns to w a rn a ll persons who cou ld be exposed to the ha za rds of u nplu g g ing
the cru sher.  A ccording ly, I find the respondent is cha rg ea ble w ith "m odera te," or ordina ry
neg lig ence in this ca se.

In a ssessing  a  civil pena lty in this insta nce, I ha ve a lso considered the respondent's size,
history of viola tions, a nd g ood fa ith a ba tem ent of the viola tion.  Under the circu m sta nces, I
find tha t a  civil pena lty of $7500 is a ppropria te, rea sona ble, a nd will sa tisfy the pu blic
interest in this m a tter.

ORDER
Cita tion No. 4337450 IS VA CA TED  a nd Cita tion No. 4337451 IS A FFIRM ED .
The W a lk er Stone Com pa ny, Inc., is ORDERED  to pa y the Secreta ry of La bor a  civil

pena lty of $7500 within 30 d ays of the da te of this decision.

Roy J. M a u rer
A dm inistra tive La w  Ju dg e

Distribu tion:
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A nn M . Noble, Esq., Office of the Solicitor, U. S. Depa rtm ent of La bor, 1999 Broa d w a y, Su ite
1600, Denver, CO 80202 -5716 ( Certified M a il)
K eith R. Henry, Esq., W ea ry, D a vis, Henry, Stru ebing  &  Trou p, 819 North  W a shing ton Street,
Ju nction City, K S 66441 ( Certified M a il)
K a therine Sha nd La rk in, Esq., Ja ck son &  K elly, 1660 Lincoln Street, Su ite 2710, Denver, CO
80264 ( Certified M a il)
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