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SCRETARY OF LA BOR, : CNIL PENA LTY PROCEE IN:
M INE A FETY AND HEA LTH :
ADM INISRATION (M SHA), : Docket No. CENT 94-97-M
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V. '

Karsas Falk Quarry & Mill
WA LK ER STONE COM PA NY, INC,,
Respordert

DECISION
Appearances: A M. Noble, Esq., Office of the Slicitor, Departn ert of Labor,
Derwver, Coborado, for the Secretary;,
Kerth R. Herry, Esq., Weary, Davis, Herry, Sruebiry & Troup,
Jundion City, Karss, ard Katherire S Lark in, Bq., Jad son & K elly,
Derwver, Coborado, for Respordert.
Before: Judge Maurer

STATEM ENT OF THE CA SE

This case s before n e upon the petition for civil pere ky filed by the Secretary of
Labor pursiant to section 105 d) of the Federal M irne Sifety ard Hea kh A ct of 1977,
30 U.S C. " 801et seq., charyiry Waker Sore Con pary, Irc, with two vioktiors of the
regu ktory stardards fourd in Part 56, Titke 30, Code of Federal Regu htiors, as the resu It of
anM SHA investation into the cause of a fatal n achirery accidert at the respordertS Karss
Falk Quarry & Mill, located at Chapm an, D ic irson Cou nty, K areas. The gereral Ksues
before n e are whether the respordert viohted the cited reju ktory stardards ard, if so, the
appropriate civil pern lty to be assessed inaccordance with section 110 (1) of the A ct.

Pursiarnt to rotice, the case was heard at Fort Riley, K arss, on October 26-27, 1994.
At the heariry, Brspectors Roger G. Nowell and Lloyd R. Ca Hwell testified for the Secretary
of Labor. Mr.David S Wa ker, the Presidert of Wa ker Sore Con pary, Irc, testified for
respordert. The parties s u fareously filed briefs on Jaruary 9, 1995, which Ihave duly
corsidered Inn ak iry the follow iry decision

S IPULATIONS

At the heariny, the parties ertered the follow iy stipu ktiors into the record (Tr. 16,



Joint BEx No. 1):

1 Waker Sore, Irt. is eryaged inn inirg ard selling corstru ction aggreyates ard
road buildirg nateri k.

2. Waker Sore, Irt. 1s the owrer ard operator of Karsas Falk Quarry ard M ill,
MSHA ID. No.14-00164.

3. Waker Sore, Irt. 1s subject to the jurisdiction of the Federal M ire Sifety ard
Hea lth A ct of 1977, 30 USC. " 801et seq. ("the A ct").

4. The adn instrative bw judge has juridiction in this n atter.

5. The subject citatiors were properly served by a du ly authorized represertative of the
Secretary uponanagert of repordert on the date ard phce stated thereinard nay be
adn mtted into evidence for the purpose of establishiry their isiance, ard rot for the
truthfu Iress or relevancy of ary staten erts asserted therein.

6. The exhibits to be offered by respordert ard the Secretary are stipu kted to be

authertic but ro stipu ktion 5 1 ade as to their relevance or the truth of the n atters asserted
therein.

7. The proposed perw kies will rot affect respordertS ability to cortinuie in busiress.
8. The operator den orstrated good faith inabatirny the vioktiors.
9. Waker Sore, Irt. had 54977 n arhours of production in 1992.
10. The certified copy of the M SHA A ssessed Vioktiors History (dated March 16,
1994) acarately reflects the history of this n ire for the 2 years prior to the date of the

citatiors.

THE A CCIDENT

The accidert ocau rred on Jure 25, 1993, at the prinary crushirg pkrt of the Kares
Falk Quarry ard M ill, owred arnd operated by the Wa ker Sore Con pary, It



Dan Robert Boischir, a gereral cleanup nanard akerrate trude driver, with ore year
of n ining experience, was fata lly crushed while helpiny the crusher operator ard other
en ployees urcloy the prin ary o pact cusher! Because a truck driver had quit the previous
day, on Jure 25, 1993, Boisch irS job was to haul bhsted rock fron the quarry to the crusher.
Work progressed rom ally throughout the day urtil approxim ately 300 pn ., when the i pact
crusher pligged up ard stalled the drive n otor. As was the established procedure in this
cirain stance, Roy Broorer, the crusher operator, syraled the truck drivers by tuminy the
green lght at the rock bin off ard tumiry the red lyht on. A red Iight n eart for the tru c
drivers to stop dum piry their trudcs™Iim estore loads into the hopper and to proceed to the
crusher to assist the crusher operator inurpligg iy the crusher. By 330 pn ., the n en had
sicceeded INumligginy the crusher and wert back to their regu br routire.

At approxm ately 500 pn ., barely 30 n irutes before qu ittiny tim e, the crusher
janned again, stalling the diesel drive n otor. Broorer again tumed the red stoplyht onat
the rock binard the truc drivers, inchding Boisch ir, wert to assist him , as was the usual
practice.

The upper part of the crusher has three access openirys; the openiny on each side s
pinred closed while the crusher s In operation the other is a hydrau lia lly operated "flop
gate,’ 52 inches wide ard 38 inches high. The "flop gate,” when down, provides access to the
n pelker or rotor, which anbe gaired by croichiry or craw lig through the "flop gate"
openiry orto the m peller. The cylirdria I i peller or rotor irside the crusher hou siny
cortairs three m etal bars about 3 inches high rnunnirg horizorta Iy alory the m peller drun .
When the m peller rotates, it crushes the rocks ard/ or throws the rocks aga rst the crusher$
wa Ik urtil the rocks break into pieces st all erough to exit the crusher.

When the truck drivers arrived at the crusher, the "flop gate" was opered ard Boischir,
alory with Bill Sott, ertered the interior of the crusher. They used a skdge han n er to break
up ore or two krye bou Kers they fourd on top of the rotor. Boischkir ard Sott therel pon
exited the crusher ard Broorer, the operator, tried to n ove the rotor by "jogging" it with the
"flop gate" still open’ He did this by pressiry the start button on the diesel eryire with the

The primary impact crusher is designed to break larger rocks into smaller pieces which
can then be processed by the milling operation into a saleable product.

?The crusher operator duty station is normally in a small operating house located above
the crusher and the diesel engine. When the crusher gets clogged, however, the operator moves



chtch erjaged. But the i peller wou Il rot rotate ard thus they

krew the crusher was still clogged. At this point, Scott ard Broorer agreed that Sott wou K
go down on the corwveyor bek below the m pact rotor ard see ifa rock had gotten @ught In
the area of the sphsh pan. M earwhile, Boisch ir, u rbek row rst to Broorer, reertered the
interior of the crusher. Frark Esterly, arother trucde driver, was behind Boischir just irside
the "flop gate,” but outside the crusher con partn ert. Fron this position, Esterly cou bl see
Scott as he was work iy below the rotor. While Sott was cleaniry out the exit area of the
crusher, Boisckir was on his hards ard k rees on top of the rotor, clanirg out son e sn all
wedged- in rock s on the top side of the crusher with his hurting knife. At son e poirt, Esterly
allkd downard asked Sott if he reeded arny heb. Scott replied that he thought he had

ren oved the problen rock ard was about ready to kave. Esterly tokl Boischir to hurry ard
get out of the crusher as Sott was about dore below. Whilke Sott was clm birg out fron
below, Boischir started to tum arourd on the rotor to exit. A s Boisch ir was exitiny, but rot
yet out, Broorer, cleared by Scott, but uraware that Boischir had reertered the crusher,
"jogged" the rotor to see If it was free. This tm e the m peller umed. As 1t tumed,

Boisch irS foot was caught by an i peller bar, draggiry him partia lly into the crusher and
crushing him between the i peller drun ard the wall of the crusher. The cause of death was
"n assive crushiry injuries to the upper ard lower torso.'

The rext day, Jure 26, 1993, M SHA began its irnvestgation of the accidert. kS
report was released on A ugust 11, 1993, ard & inchided Inthis record as Petitiorers
Bhibit No. 1

The two wrspectors who subsequertly wrote the report, Nowell ard Ca Hwell, concli ded
that the direct cause of the accidert was the failire to ersure that all en ployees were Ina safe
loca tion before inttiating n oven ert of the crusher. They a ko fou nd other cortributiny cuses,
such as: (1) the faibire to provide ard use anaudible wamiry device or other effective
nears to wam en ployees of m perdiny crusher n oven ert; (2) the faikre of the vidm to
rotify the crusher operator of his intertion to reerter the crusher con partn ert; ard (3) other
urrebkted factors that m ght have caused the en ployees to hurry the urpligginy of the crusher,
lk e the hot weather, the fact that the plig-up ocaurred just 30 n irutes prior to qu itting tm e
arnd paychecks were to be distributed at the erd of the shift.

Asa res k of their accidert investijation, Irspector Nowell ssued two section 104(a)
citatiors to the operator which are the subject of this proceed iry.

down to alocation which is right next to the diesel engine so that he can "jog" the engine to
determine whether the crusher's impeller is free.



DISCUSSION, FIND INGS A ND CONCLUSIONS

Citation No. 4337450

Citation No. 4337450, issued on Jure 28, 1993, alkges a "synificarnt ard substarti I
(" S) vioktion of the stardard at 30 CFR. " 5614105 ard charyes as follows:

A Il en ployees were rot effectively protected fron hazardous n otion of
the b pact rotor of the Pettibore universa | 5165 prin ary m pact crusher. An
en ployee was fatally crushed at approxim ately 520 pn ., onJure 25, 1993,
when the crusher operator jogged the drive eryire starter switch. Five
en ployees had been work iy to free the rotor fron a rock jam ard all had
exited the crusher interior. The vidm reertered the crusher interior without
the crusher operators k row kedge ard was caught between the rotor ard stripper
bar when the starter was jogged. Procedures for acaurate accou ntirg of all
en ployees presert durirg hazardous urpligg irg operatiors of the crusher ard/ or
a positive n echania I device to prevert n oven ert of the rotor were rot
provided.

RespordertS first lire of deferse aga irst this citation s that ro "repair' or
"nainterence' work was beiry perfom ed on the crusher, ard therefore this stardard Is
inppliablke to the facts of this case. lagree. The stardard speaks to "repairs' to or
"n ainterence' of the m achirery or equ ipn ert In question. Inthis case, the crusher. The
respordert S en ployees were rot perforn iy arny n echania I, n a interaNce or repa ir work on the

%30 C.F.R. " 56.14105 provides:

Repairs or maintenance on machinery or equipment shall be
performed only after the power is off, and the machinery or
equipment blocked against hazardous motion. Machinery or
eguipment motion or activation is permitted to the extent that
adjustments or testing cannot be performed without motion or
activation, provided that persons are effectively protected from
hazardous motion.



crusher or making ary structuraln od ffiction to the crusher. The only thiry they were
actua lly work iy on were the roc s, break ing then up with a skdgehan n er, ard/ or otherw ise
dishodg irg then fron the crusher.



A ccordiny ly, Citation No. 4337450 will be vacated herein. The n ardatory stardard
cited sim ply does rot apply to the facts of this case. Inny opinion, that stardard
was written to apply to repair or n aintere nce evol tiors, as those tem s are con n only U sed
ard rot rektively n 1or anrmoyances that arise durirng the on lire produ ctionusage of the
nachirery or equ ipn ert, that do rot irvolve ary adjustn erts, n a interence or repa irs to the
equ ipn ert tself.

Citation No. 4337451

Citation No. 4337451, ako ssued on Jure 28, 1993, alkyes a "synifiarnt and
substartia I' (" S) vioktion of the stardard forrd at 30 CFR. " 5614200* ard charges as
follows:

Anaudible wamirny or other effective n ears was rot beiry used
to wam all en ployees work iry on or aroi nd the Pettibore
universa | 5165 prin ary m pact crusher of m perdirg n oven ert.
OnJure 25, 1993, at approxm ately 520 pn ., the crusher rotor
was n oved by jogg iy the diesel eryire starting switch. The
rotor n oven ert fatally crushed anen ployee, who had reertered
the crusher interior without the crusher operator3 k row kedge.

The vidim and four other en ployees had beenwork iy to ren ove
Brye rocks which had janm ed or pligged the i pact rotor.

RespordertS argun ent with regard to this citation &k that there was ro vioktion of the
cited stardard because the crusher was beiry "jogged", not "started", but even if "jojg irg" is
corstrued to be the sam e as "startig" in this irstance, other effective n ears were used to wam
persors poterti lly exposed to ary hazard.

30 C.F.R. " 56.14200 provides:

Before starting crushers or moving self-propelled mobile
equipment, equipment operators shall sound awarning that is
audible above the surrounding noise level or use other effective
means to warn all persons who could be exposed to a hazard from
the equipment.



1 disagree on both courts. First of all, the poterti lly daryerous n oven ert of the
crusher s In fact n oven ert of the m peller wtself. W hen the crusher was "jogged”, the m peller
n oved, Darnry Boischir was caught by that m peller ard crushed to death. He was without a
doubt a person exposed to a hazrd fron the equ ipn ert.

Secord ly, once the cited stardard s deen ed applicablke to the factua I situation, the
iU iry turns to whether that stardard was satisfied by either of the two a llowable n ethods. |
find it was rot. K is urdisputed that there was ro audible wamiry sourded before the
crusher was "jogged.” That kaves us with the issue of whether other effective n ears were used
to wam persors poterti lly exposed to ary hazard fron the equ ipn ert. Again, I find that
there were rot.

The Secretary aryues that in order to be effective, the ru ke shou bl be to the effect that
the operator will n ake certain that a ll persors are clear before "jogg irg" the crusher. lagree
that wou kd be an dealn ears to con ply with this sardard, but Ban aware of the
decision in the case of Secretary v. M organ Corp., 2 FM SHRC 40 (Jaruary 1990) (A LJ);?
wherein Judge K outras con pared the n ardatory stardard at bar with its predecessor, 30 CFR.
" 569005, ard Durderstard that the stardard cited herein, section 5614200, does rot
corta in Bryuage requ iring an equ ipn ert operator to be certain that a Il persors are in the
clear before startirg his equ ipn ert. A khough the ol section 569005 did requ ire an
equ ipn ert operator to determ ire with son e degree of certainty that a Il persors were in the
clear before n oviry the equipn ert, Ban fully coynizart that this requ iren ert has been deleted
fron the revised stardard ard it row only requ ires that either audible wamirg be g iven or
other effective n ears be used to wam persors poterik lly exposed to a hazard fron the
equ ipn ert.

Respordert urges that the con pary had policies in effect that en ployees were rot to
work in the crusher by then selves ard that they were rot to work "above" other en ployees.
Respordert n ainta irs that a Il en ployees, inclidiry Boisch ir, were aware of these policies even
through these ru ks were rot written downarywhere ard there s ro direct evidence that Dan
Boisch ir had ever received these wrstructiors. I find that even if it were so, this s pkinly
rot a sufficiently effective n ears to wam en ployees who wou i be unclogg irg the crusher that
at keast son e degree of coordiretion between the crusher operator ard the "uncloggers' was
requ ired In order to address the hazrds atterdart to such an operation

*The Commission granted Morgan's petition for discretionary review of Judge Koutras
decision in this matter, but while pending on their docket, subsequently approved the parties
settlement of the case and dismissed the proceeding. Secretary v. Morgan Corp.,

12 FMSHRC 394 (March 1990).




k isclar ton e that the vioktion of the cited stardard s provenas charged. Clearly,
the vioktionwas ako "synifiart ard substarnte I' ard serious. Kk was a synifiant
cortributing cause to a fatal accidert.



Respordert ako argues that it shou i rot be charged with sk nifica it reg lyence in this
irsta nce because the n ost direct ard proxm ate cause of the accidert ard Dan Boisch irS death
was his ownumpredicable corduct in retu miny to the interior of the crusher u rbek rowrst to
the crusher operator. Bagree that M r. Boisck ir was certainly reg lyert ard phyed a n ajor
rok inausiry his owndeath. Twoull ako assess a portion
of reg lyence to the crusher operator, who n oved the m peller without k row iy where Boisch ir
was even though he krew he was inthe area. These two n en (Boisck ir ard Broorer) were
rark-ard- file en ployees of the respordert ard Ban rot assiynirg their ney lyence to the
respordert for purposes of assessiry a perw bty inthis case. S thern Ohio Coal Co,,

4 FM SHRC 1459, 1463-65 (August 1982). However, there s plerty of neg lyence left to go
aroind inthis irstance. M ore partia krly, 1find the respordert was rey liyert by rot haviry
an effective safety policy inphkce that specifia lly concemed

urpbgg iy the crusher, an operation that reocci rred ona rektively frequert basis ard
obviously cou K be hazardous duty for the "urpliggers' who actua lly erter the interior of the
nachire. Once irside, they are clkarly deperert on the crusher operator to k row where they
are at all tm es ard to ascertain that they are clear before he n oves the crusherS i peller. k
is urreasoreble for the respordert to have believed that son e gereral k row kedge about the
crusher ard a coiple of gereral rules about work ing "above" others ard work iy by oreself
wou K be sufficient to avold the type of accidert which in fact ocal rred.

Insun nary, the evidence in this record persiades n e to conclide that the respordert
had ro effective n ears to wam all persors who cou i be exposed to the hazards of urphgg iny
the crusher. A ccordiryly, I fird the respordert is chargeable with "n oderate,” or ordirery
rey lyence in this cse.

Inassessiry a civil pern ky inthis irstance, 1 have a ko corsidered the respordertS size,
history of vioktiors, ard good faith abaten ert of the viokhtion. Under the ciraun stancss, |
finrd that a civil pere Ity of $/500 s appropriate, reasoreble, ard will satisfy the public
interest in this n atter.

ORDER

Citation No. 4337450 ISVACATED arnd Citation No. 4337451 ISAFFIRM BD.

The Wa ker Sore Con pary, Irt., is ORDERED to pay the Secretary of Labor a civil
pert lty of $7500 within 30 days of the date of this decision

Roy J. Maurer
Adn instrative Law Judge
D istribu tion:
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AmM . Noblk, Esq., Office of the Slicitor, U. S Departn ert of Labor, 1999 Braadway, S ite
1600, Denver, CO 80202-5716 (Certified Mail)

Kerth R. Herry, Esq., Weary, Davis, Herry, Sruebiry & Troup, 819 North Washirjton Sreet,
Jundion City, K S66441 (Certified Mail)

Katherire Shard Lark in, Bsq., Jackson & Kelly, 1660 LinwIn Sreet, Siite 2710, Derver, CO
80264 (Certified Mail)

dop
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