FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION
1730 K STREET, N.W., 6'" FLOOR
WASHINGTON, D.C. 20006-3868

April 26, 1999
SECRETARY OF LABOR : CIVIL PENALTY PROCEEDING
MINE SAFETY AND HEALTH :
ADMINISTRATION (MSHA), : Docket No. CENT 98-268-M
Petitioner : A. C. No. 29-01882-05502 LUO
V.
BOWEN INDUSTRIES :
INCORPORATED, : Ivanhoe Concentrator
Respondent

ORDER LIFTING STAY
DECISION DISAPPROVING SETTLEMENT
ORDER TO SUBMIT INFORMATION

Before: JudgeMerlin

On December 8, 1998, this case was stayed pending afinal determination by the Secretary
whether to pursue actions under Section 110(c). The parties have now filed ajoint motion to
approve settlement. Therefore, the stay previously entered is hereby LIFTED.

Tﬂne paur[kﬂ@s’ seltlement molion seeﬂgs a p@nahy reduction for the one violation

ﬂnv«nﬂveaﬂ ﬂ:r@m $H6@@ lo $H88

Aside from the substantive deficiencies aﬂﬂs«iussmﬂ ﬂnhm. [ would not approve [L]Lu'ls motion.

Tuu@ motion was §1'1g]mle«ﬂ @lmﬂ ﬂjflﬂexﬂ ﬂ»y amn ﬂnélﬂwﬂ«ﬂu@lﬂ wﬂn@ §ﬂ,yﬂe§ uu@meM: as a ﬂ@lw @ﬂerﬂg.
Aﬂﬂﬂn@ugﬂn the molion contains the names of three S@ﬂﬂcﬂ@rs in ascenaﬂﬂng} «ﬂegr@@s of
resp@nﬂﬂmﬂﬂﬂ,y. none @[F [kﬂnem ﬂms §1'1g]mle«ﬂ [kﬂne molion. C@mmﬂ§§]‘1@n Ruﬂe 27@@3 29 (CFR §
27003, sets forth the individuals and categories of individuals who are p@rmﬂHmﬂ to practice
IL)GW@JT@, the (C@mmﬂssﬂ@n. Under suﬂ»parmgrmpﬂn (a) attorneys are p@rmﬂ“eaﬂ lo practice and under
suﬂppariﬂg}riﬂpﬂn (b) a non attorney may practice il he 1s a party, a representative of miners or
certain aﬂ@sﬂgnaﬂmﬂ individuals associated with sp@cﬂﬂ:ﬂ@«ﬂ entities. Tﬂne individual who sﬂgneaﬂ
@lmﬂ ﬂjflﬂexﬂ Hll@ seHﬂemenﬂ, motion in [kﬂnfm case is mot an attorney iﬂ]I]lAl is mol one @[F [kﬂne «ﬂes@rflﬂ»mﬂ
non altorneys allowed 1o appear before the Commission. Suﬂ»parmgrapﬂn (c) permits any other
person to practice with the iﬂp]p]l‘@w&ilﬂ of the presﬂ«ﬂﬂng} ju«ﬂg}e or the Commission. My iﬂp]p]l‘@w&ilﬂ
has nol been S@ugﬂnﬂ for the appearance of the individual in question.

Tﬂnﬂs purp@r&eaﬂ ﬂ:ﬂﬂﬂng} [rom the Dallas Office of the S@Hﬂ«iﬂﬂ@r is inm conlrast to pr@c@«ﬂur@s
prewfl@usﬂy W@M@we«ﬂ ﬂmy Hll@ ]Iniﬂ[ltﬂ@n&ilﬂ @ﬂjﬂjflce @ﬂj Hll@ S@Hfmflﬂ,@r im §@@ﬂ<]‘1]mg] permissiomn [F((DI[‘ non
altorneys to appear IL)GW@JT@, the (C@mmﬂssﬂ@n. [n ]1994 when the Office of the S@Hﬂ«iﬂﬂ@r wished
lo have Conlerence and lﬂ[&ﬂgah@n R@pms@n[&ahwes (CLR) appear on behall of the S@cmﬂ,mry in
mine smﬂ:e[ky cases, information was Wurnﬂsﬂneaﬂ regmmﬂﬂng the training and credentials of these

ﬂmﬂﬂwﬂ«ﬂuiﬂﬂs. (Cvprus Emeriﬂﬂ«ﬂ R@s@umes (C@Imp.. H(ﬁ) FMSHRC 2359 (N@W@mﬂ»er 1[9941))

Tﬂn@r@mﬂ:&er. in every case where a (CILR wﬂsﬂnes to represent the Se«‘,re[kary. he ]Llﬂls filed a motion

ﬂj@)r permission to appear. Wﬂnen @ suppﬂ@men&aﬂ seHﬂemenﬂ, molion is [F]'lﬂe«ﬂ im Hﬂ]‘ls case, as



ordered infra. it must be sﬂgme«ﬂ ﬂ»y an attorney im the Office of the Solicitor or it will not be
approved.

Tﬂne suﬂ»j@«i[& citation was issued under section [04(D(D of the Mine Act for a violation
@ﬂj 3@ (CIFR § 56@1@27 wﬂm‘mﬂn pr@wﬂqﬂm:

S(ﬂﬁl”@ﬂ({ﬂs a]mﬂ w«nrﬂgﬂng pﬂa”@rms sﬂna“ ]L»e @ﬂ: su]}»sﬂ,fﬂnﬂﬂaﬂ construction aumﬂ
pr@wﬂ«ﬂmﬂ wﬂmu ﬂn&nmﬂriﬂﬂk &nmﬂ m&n]‘lmhﬂﬂnmﬂ im g@mﬂ m@m&ﬂh@m. FHOOH‘ [L))Oiﬂ]NﬂS sﬂn&n“ be
laid pr@perﬂy and the scallolds and M’@E‘ﬂ&ﬂmlg] pﬂa”@rms shall not be overloaded.
W@rﬂdmg} pﬂiﬂ[kﬂj@)]rms §ﬂliﬂ]”] be pr@wﬂqﬂ@«ﬂ W]'l[kﬂn ﬂ,@@ﬂm&w«ﬂs wﬂu@n necessary.

Tuu@ citation Alesmrﬂﬂ»es Hll@ &nﬂﬂ@gmﬂ Wﬂ@ﬂiﬂ[ﬁl@[ﬂl as [F@M@w&

Bowen Industries. Inc. a sub-contractor at the pﬂiﬂmﬂ, failed to pr@\vﬂaﬂ@
a«ﬂequa[&e scallolds for empﬂ@yees lo use when ﬂns[ka“ﬂncg] a iron beam on a wall
at M}ne miﬂﬂn[k—sﬂn@p. Empﬂ@y@@ was @ﬂmer\vmﬂ §hﬂm«hng} on ltop @[F sﬁnW@Ml riﬂﬂﬂﬂmg}
trying to reach the iron beam Lo weld on. Tﬂne @mpﬂ@yee did have his saWeﬂy
wear, bul was secured 4/5 fool below him for security, eXDOSing the employeeto
apotential fall hazard if accidentally slipping and falling. The company inspector
Lillian Medina had warned the employees on 4-9-98 of them not using the proper
scaffolding and stopped operations until proper scaffolding was erected to
continue the operations.

Employees admitted that Ms. Medina had warned them of not following
company safety policies and needed to erect a proper platform.

The inspector subsequently modified the citation to add the following information to the
condition or practice:

Supervisor and employees knew of inadequate scaffold, the company
safety inspector on 04-09-1998 stopped the operation on welding informing
employee that they needed an adequate work platform to work off or to extend
scaffolding. Employee elected not to fix work platform. Thisviolationisan
unwarrantable failure.

The standard sets forth requirements for the construction of scaffolds and working
platforms, mandating that they be of substantial construction with handrails and properly laid
floor boards and where necessary, with toeboards. Also they must not be overloaded. The
citation, however, does not find that the scaffold was improperly constructed, lacked any of the
items described, or was overloaded. Rather, it found the scaffold was inadequate because the
employee was standing on top of the scaffold’s railing trying to reach an I-beam. The condition
described by the inspector therefore, had nothing to do with the scaffold itself but with its
location. The problem was one of safe access to the I-beam and not any deficienciesin the
characteristics of the scaffold. Accordingly, it does not appear that the standard cited applies to
the situation set forth in the citation. The parties must address this issue in the supplemental
motion.

Even assuming the cited standard applies, the settlement motion is deficient. The motion



merely states that further investigation reveals the degree of negligence and likelihood of injury
should be modified. It alleges that upon further investigation the Secretary has determined there
Isinsufficient evidence to support the conclusion that the operator knew of the violation. This
allegation is contrary to the citation and its modification which expressly state that just afew
days previously the company inspector found employees using scaffolding that did not reach and
told them the scaffolding should be extended. If true, this prior misconduct by employees called
for heightened supervision by the operator. In any event, the representations in the motion must
be reconciled with the statementsin the citation and if the citation isin error, the motion must

say SO.

The motion also represents that gravity should be less than originally found because the
employee was wearing a safety harness. But the citation recognizes that although a harness was
worn, it wastied off at the wrong place. The motion must identify those factors which justify a
finding of reduced gravity.

Finally, the motion seeks a penalty reduction of 85% and a modification of the citation to
one issued under section 104(a) citation, but the generalized and unsupported statementsin the
motion do not justify such actions. The motion states that the operator’s size, history and good
faith have been reviewed and are set forth in Exhibit A to the penalty petition. A printout
attached to the assessment sheet indicates that the operator had two violationsin July and one
violation in September, but the number of inspection daysis not given so | do not know whether
thisisagood, average or bad history. Also, there is no information about size and ability to
continue in business. The Commission has held that the judge must consider all six criteriawhen
assessing apenalty. Sec. of Labor on behalf of James Hyles, et al. v. All American Asphalt,

21 FMSHRC 34, 56-57 (Jan. 1999); Sec. Labor on behalf of Kenneth Hannah, et al. v. Consoli-
dation Coal Co., 20 FMSHRC 1293, 1302-1303 (Dec. 1998); Sec. Labor on behalf of Richard
Glover v. Consolidation Coal Co., 19 FMSHRC 1529, 1539 (Sept 1997).

[n Hﬂgﬂnﬂ, of the ﬂ:@r@g@ﬂng. it 1is @RDERED that the motion for fﬂppr@vaﬂ of settlement
be DENIED.

M is ﬂjurﬂ,ﬂn@r @RDERED [Hln&nﬂ, wﬂﬂ,ﬂnﬂm 3@ Al&nys @[F M}ne Al&nﬂ,@ @ﬂj Hﬂ]‘ls OI[‘ALE]I‘ N}l@ S@H]‘lmﬂﬂ,@r

and the operalor submil appropriate information to support their settlement request.

Otherwise, this case will be set for umiﬂrﬂng].

Paul Merlin
Chief Administrative Law Judge

Distribution: (Certified Mail)

Tom Mascolino, Esg., Office of the Salicitor, U. S. Department of Labor, Room 420, 4015
Wilson Boulevard, Arlington, VA 22203

Raquel Tamez, Office of the Solicitor, U. S. Department of Labor, 525 Griffin Street, Suite 501,
Dallas, TX 75202

Mr. Alfredo Ontiveros, Safety Director, Bowen Industries Incorporated, 9801 Carnegie Avenue,
El Paso, TX 79925
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