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Procedural Hi story

On April 26, 1995, the Conm ssion vacated ny deci sion,
which held that two citations issued to Respondent were
significant and substantial ("S&S"). It remanded this case
for application of Comm ssion precedent, as set forth in
Mat hi es Coal Co., 6 FMSHRC 1, 3-4 (January 1984)*%.

Ctation No. 3417313: the external groundi ng
devi ce on the cathead

On Decenber 14, 1992, MSHA representative Darold Ganblin
i nspect ed Respondent's underground coal mne. Upon reaching
the 3 South Panel entries he encountered an electrical trans-
former supplying power to the equipnent in the entries (Joint
Exh-1). Plugged into the transfornmer was a power cable coupler,
or cathead, that was connected to a cable running to a belt
feeder transfer point (Tr. 11-14).

The cathead consists of two large netal parts, one of
which is plugged into the other. There is a fenmale receptacle
mounted on the transfornmer and a nmale part to which the cable
is attached. The external grounding device of the cathead

The parties have advised the undersigned that they will
rely on the record and briefs filed prior to the issuance of
t he Comm ssion's deci sion.



consists of two wires, one attached to each netal part. This
groundi ng device on the cathead observed by Ganblin was not
functional because these wires were not connected (Tr. 25,
Exh. 4). Ganblin therefore issued Respondent Citation

No. 3417313 alleging an "S&S" violation of 30 CF. R " 75.701.
Thi s standard provides that:

Metallic franes, casings, and other encl osures of

el ectric equi pnent that can becone "alive" through
failure of insulation or by contact with energized
parts shall be grounded by nethods approved by an

aut hori zed representative of the Secretary.

The cathead al so has an internal groundi ng device which
normal |y prevents an enpl oyee from bei ng shocked or el ectrocuted
if the cable insulation were to break (Tr. 14-15). There is no
evi dence that the internal grounding device was defective when
Ganblin issued the instant citation. Both Ganblin and Al an
Per ks, Respondent's chi ef maintenance engi neer, characterized the
external ground as a "back-up" device (Tr. 72-74, 83).

As Respondent concedes that the standard was viol ated, the
only issues before ne are whether the violation was S&S and t he
assessnent of an appropriate civil penalty. The Comm ssion test
for "S&S," as set forth in Mathies Coal Co., supra, is as
fol | ows:

In order to establish that a violation of a

mandatory safety standard is significant and

substantial under National Gypsumthe Secretary

of Labor must prove: (1) the underlying violation

of a mandatory safety standard; (2) a discrete

safety hazard--that is, a neasure of danger to

safety--contributed to by the violation; (3) a

reasonabl e |ikelihood that the hazard contri buted

towll result in an injury; and (4) a reasonable

i kelihood that the injury in question wll be of

a reasonably serious nature.

The only evidence introduced by the Secretary with regard
to the third step of the Mathies test is the purely concl usory
opi nion of Inspector Ganblin that it is reasonably |ikely that
the cited condition would lead to injury if the mning process
continued (Tr. 17-18, 26). | find this insufficient to estab-
lish that the cited violation was "S&S."

Mor eover, | conclude fromthe testinony of Al an Perks,
Respondent's chief mai ntenance engineer, that it is not rea-
sonably likely that failure to connect the two wires of the
external ground will result in injury. This is so for
two reasons. First, the normal practice is to turn off the
circuit breaker on the transformer before disconnecting the
cathead (Tr. 88). Secondly, even if a mner disconnects the
cathead first, the internal grounding nechanismis likely to



shut off the power if the cathead becones energized (Tr. 83).

VWiile it is possible for a mner to be electrocuted due to
failure to connect the external ground wires, several things
woul d have to go wong for this to happen. First, a mner would
have to di sconnect the cathead before shutting off the circuit
breaker. Secondly, there would have to be a short in the
el ectrical cable, and third, the internal groundi ng nechani sm
woul d have to be defective. None of these conditions were shown
to have existed at the time of the instant citation. Therefore,

| am not persuaded that it is reasonably likely that they would
have all occurred at Respondent's mne in the continued course
of normal m ning operations. Therefore | affirmthe citation
as a non-S&S violation and assess a $50 civil penalty.

Citation No. 3417315: The Unmar ked Cat head

During his inspection of Decenber 14, 1992, Ganblin noticed
two cat heads affixing cables from continuous m ning machi nes to
a transforner. One cathead was marked to indicate the machine
to which its cable was attached, the other was not so marked
(Tr. 36, 42). Inspector Ganblin issued Respondent a citation
all eging an "S&S" violation of 30 CF.R " 75.601. This standard
provi des:



Di sconnecti ng devices used to di sconnect power
fromtrailing cables shall be plainly marked and
identified and such devices shall be equi pped or
designed in such a manner that it can be determ ned
by visual observation that the power is disconnected.

Ganblin believes it is reasonably likely that a m ner would
work on a continuous m ning machi ne which he or she m stakenly
t hought was de-energi zed due to the lack of identification nmark-
ings on the one cathead (Tr. 40, 50, 56, 60-63). Respondent
contends that injury was unlikely for several reasons.

First of all, a mner could determ ne which cathead went to
whi ch conti nuous m ning machi ne by process of elimnation--since
one cat head was properly marked (Tr. 52). Secondly, one of the
cat heads observed by Ganblin was significantly cleaner than the
ot her. Respondent had two continuous mners in the section
because it was in the process of replacing one with the other,
whi ch had been recently rebuilt (Tr. 89). The cathead bel ongi ng
to the rebuilt machi ne was nmuch cl eaner than the other cathead
(Tr. 106-07). Respondent argues that it would be obvious that
t he cl eaner cat head belonged to the rebuilt mner.

Further, Respondent argues, the normal practice for an
enpl oyee when di sconnecting a cathead is to follow the continuous
m ner's cable back to the transfornmer to insure that he or she
di sconnects the right one (Tr. 90). Moreover, Peabody's conpany
policy is that an enpl oyee perform ng work on a continuous m ning
machi ne nust di sconnect and | ock out the power to the machine
hi msel f or herself (Tr. 109).

As wth the prior citation, the only issue before ne is
whet her the violation was S&S. The Conmmi ssion, in the instant
case, indicated that United States Steel Mning Co., Inc.,

6 FMSHRC 1573, 1574 (July 1984) stands for the proposition that
while S&S determinations are not limted to conditions existing
at the time of the citation, they should not take into consider-
ation conditions at other m nes or over extended periods of tine.

In the instant case, the ol der continuous m ner would only
be in the section with the rebuilt mner for two or three days
until Peabody was satisfied that the rebuilt machi ne was wor ki ng
properly (Tr. 92, 103). Guven this fact, and the other factors
menti oned by Respondent, | conclude that an injury was not
reasonably likely to occur due to the |lack of markings on
the one cathead. | therefore affirmthe citation as a non-S&S
viol ation and assess a $50 civil penalty.



ORDER

Citation Nos. 3417313 and 3417315 are affirnmed as non- S&S
violations. Considering the statutory factors enunerated in
section 110(i) of the Act, | assess a $50 civil penalty for
each of the violations. These penalties shall be paid within
30 days of this decision.

Arthur J. Anthan
Adm ni strative Law Judge
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