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These are consolidated civil penalty cases under " 110(a) of
the Federal Mne Safety and Health Act of 1977, 30 U S.C
" 801 et seq.

Docket No. KENT 93-877 involves five " 104(a) citations
i ssued on Decenber 1, 1992, alleging significant and substanti al
violations due to a noderate |evel of negligence. Four of the
citations allege that certain scoops were not equi pped with
operative nethane nonitors. The fifth alleges that a fire
suppressi on systemon a scoop was rendered i noperative by a
m ssi ng hose.

Docket No. KENT 93-974 involves two " 104(a) citations and a
* 107(a) inmm nent danger w thdrawal order issued on Decenber 8,
1992. The citations allege significant and substanti al
viol ations due to high negligence. One citation alleges that an
under ground battery charging station was not housed in an
adequate fireproof structure and was in return air. The other
al |l eges that non-perm ssible battery chargers were used while the
battery charging station was ventilated with return air.



Docket No. KENT 94-51 involves three® 104(a) citations and
a " 107(a) order issued on June 24, 1993. The citations allege
significant and substantial violations due to high negligence.
One citation alleges that an automatic fire sensor warning device
for four conveyer belts was inoperative. The second citation
al | eges accunul ati ons of conbustible material around the conveyor
belts. The third citation alleges that there were damaged,
br oken and stuck rollers on a conveyor belt and the belt cane
into contact with accunul ati ons of conbustible materi al

Havi ng consi dered the hearing evidence and the record as a
whole, | find that a preponderance of the substantial, reliable,
and probative evidence establishes the Findings of Fact and
further findings in the D scussion bel ow

FI NDI NGS OF FACT

1. Nats Creek Mning Co., Inc., operates Sugarloaf No. 2
M ne in Floyd County, Kentucky, as a contract mner for JRC Land
and Equi prment Conpany of Lexington, Kentucky. The m ne produces
about 160, 000 tons of coal per year from one production section,
operating three shifts, five or six days a week. The coal is
sold in or with substantial effect upon interstate commerce.

Scoops

2. Scoops are used to load and haul coal fromthe face to a
conveyor belt system

3. The mne |iberates about 17,600 cubic feet of nethane
daily. At that rate of |iberation, nethane could accunmulate to
an expl osive concentration (5 to 15 percent) in about a 12-hour
period if the mne fan were off.

4. On Saturday evening, Novenber 28, 1992, there was a fatal
acci dent when a scoop operator was crushed between the rib and
hi s vehicl e.

5. Inspector Mark Bartley went to the m ne on Decenber 1,
1992, to performa spot electrical inspection and to assist in
the investigation of the fatal accident. The investigation was
handl ed jointly by MSHA and the Kentucky Departnent of M nes and
M neral s.

6. MSHA i ssued a work-stoppage order to preserve the
accident site and equi pnent. Under the MSHA order, the equi pnent



was to be kept in the sanme condition as it was on Novenber 28,
1992.

7. Because the coal seamwas only 34 to 38 inches high, MHA
ordered all the scoops to be brought out of the m ne so that
| nspector Bartley could exam ne them nore thoroughly. N ne
scoops were brought out of the mne. Al were found in violation
of at | east one safety standard. |Inspector Bartley issued 20
citations on the scoops.

8. Al of the scoops were subject to being used to | oad coal
at the face. Nats Creek acknow edged that seven of the nine
scoops routinely were used at the face, but the conpany could not
tell Inspector Bartley which three or four scoops were in service
at the time of the fatal accident. No records were nmaintained to
showed whet her a scoop was used i nby or outby the | ast open
crosscut on any given date.

9. None of the nine scoops was tagged out of service or
listed as out of service in the conpany's books as of Novenber 28
t hrough Decenber 1, 1992.

10. All nine scoops were operative and subject to being used
i nby the | ast open crosscut. |Inspector Bartley observed all of
the scoops cone out of the mine under their own power. Nats
Creek's electrician confirmed that the scoops cane out of the
m ne under their own power.

11. Methane nonitors on the scoops are designed to give a
war ni ng when one percent nethane appears in the atnosphere. At
two percent, the nethane nonitors are designed to de-energize the
machine to prevent a nethane ignition

12. Inspector Bartley tested the methane nonitor on scoop
No. 105A/ R11079-210. Wen he found that it was inoperative, he
issued " 104(a) G tation No. 4017965. The nethane nonitor
di splay on the scoop was m ssing and the whol e internal conponent
had been taken out of the nonitor. The display was three inches
in dianeter, so that it was easy to see that the display was
gone.

13. Inspector Bartley exam ned the AR-4 El khorn scoop and
found that there was no nethane nonitor on the scoop. He then
i ssued Citation No. 4017967. Nats Creek's electrician confirmed
that there was no nethane nonitor on the scoop. This is the
scoop that was involved in the fatal accident.



14. I nspector Bartley exam ned scoop No. 486-1193 and found
that the read-out nethane nonitor display was m ssing and the
monitor did not work. He then issued Citation No. 4017975.

15. Inspector Bartley determned that all four of the
met hane nonitor violations were significant and substantial.
There was a known history of nethane |iberation at the m ne
There was no other automatic de-energization device on the
equi pnent. There was no ot her automati c net hane detection device
on the section. The inoperative nmethane nonitors could
significantly and substantially contribute to an explosion or an
ignition.

16. Inspector Bartley determ ned that a noderate |evel of
negl i gence was involved in each of the nethane nonitor
vi ol ati ons.

17. Inspector Bartley exam ned the AR-4 El khorn scoop, the
one involved in the fatal accident, and found that, in addition
to mssing a nethane nonitor, it had an inoperative fire-
suppression system A hose to the activator was m ssing.
Because of this condition, he issued Citation No. 4017968.

18. The manual activator is a pressurized cylinder. A
button on the one-tinme-use cylinder is designed to pop a bl adder
cap on the cylinder seal to rel ease pressure out of the cylinder

The pressure travels through a hose to force a chem cal

di scharge to put out a fire. The hose is 1/4 to 1/2 inch in

di ameter and about eight feet long. The systemis manually
activated; that is, the operator has to hit the button on the
cylinder to cause the systemto work. The button is within arnis
reach of the operator's conpartnent. The hose is an essenti al
part of the fire-suppression system Wthout it, there is no way
to discharge the chemcal to suppress a fire. The fire-
suppression systemis an encl osed, self-contained system The

m ssi ng hose rendered the systeminoperative. Nats Creek's
superintendent and electrician told Inspector Bartley that the
scoop was subject to being used in and inby the |[ast open
crosscut. There was no indication on the scoop that it was
restricted to use outby the | ast open crosscut.

19. Inspector Bartley determ ned that the violation was
significant and substantial. |[If there had been a fire on the
vehicle, there would have been no way to extinguish the fire
readily. |If the scoop operator had been trapped, he could have
been burned alive. The scoop cane out of the m ne under its own
power. It was not tagged out of service and it was subject to
bei ng used anywhere in the m ne.



20. Inspector Bartley determ ned that a noderate | evel of
negl i gence was involved in this violation. He could not tell how
| ong the hose had been m ssing, but noted that the hose
connections were dirty, indicating that the hose had been m ssing
for a substantial period.

Battery Charging Station

21. On Decenber 8, 1992, Inspector Donnie R Johnson found
that the battery charging station was ventilated with return air
and that no intake air was supplied to the station.

22. Inspector Johnson determ ned that the observed
conditions constituted an i mm nent danger. Non-perm ssible
equi pnmrent was in the charging station. There were open energized
circuits in the charging units. Return air was comng into the
battery charging station fromthe face area. A worked-out coal
panel to the right of the station could produce nethane or toxic
fumes. Coal dust comng fromthe face could cause an ignition or
an explosion. An ignition or explosion could bl ow out pernmanent
ventilation controls. Coal dust could propagate an expl osi on or
fire throughout the mne. The charging station was 20 or 25
crosscuts outby the working section. Based upon the conditions
observed, Inspector Johnson issued i mm nent danger w t hdrawal
Order No. 3516672.

23. I nspector Johnson issued " 104(a) Citation No. 3516674
on Decenber 8, 1992, charging a violation of 30 C.F. R
" 75.340(a)(1). The regulation requires that underground battery
charging stations be |ocated in nonconbustible structures or
areas or be equipped with a fire-suppression system The
equi pnment nust be ventilated by intake air that has not been used
to ventilate working places. The battery charging station was
not housed in a fireproof structure or equipped with a fire-
suppression system It was not ventilated with intake air. Two
bratti ces had been renoved to allow the return air fromthe 001-0
section to pass through and ventilate the battery charging
station, where six energized 480-volt batteries were charging
scoop batteries.

24. The coal ribs that formed the battery charging station
were not insulated or fireproofed. The station was |ocated
bet ween pillar blocks of coal that were left when the entries
were m ned and devel oped with crosscuts connecting the entries.
There was no encl osing structure. The exposed coal ribs and coal
dust on the floor were conbustible. The station was littered
with enpty cardboard boxes and open cans whi ch contai ned



hydraulic fluid. [Inspector Johnson found about 45 enpty
cardboard boxes piled up between batteries and a brattice.

25. There was no fire-suppression systemor automatic fire-
fighting equi pnment at the charging station. Two small hand-held
five-pound fire extinguishers were in the area. There were hoses
and jugs of water in the charging station. However, Respondent's
superi ntendent was aware that firefighting problens woul d be
conpounded by trying to use water to fight an electrical fire.

At least two of the battery chargers and the batteries were
against the coal ribs. Batteries being charged generate heat.
The charging unit also produces heat. Hydrogen is a by-product
of the battery charging process. It is very explosive, with an
expl osive range of 4 to 74 percent. As the plates in the
batteries expand, they push up liquid. Any hydrogen on top of
the liquid in the cell is pushed out into the atnosphere.

26. Return air was used to ventilate the battery charging
station. The air passed through the [ast working place in the
active section before it ventilated the charging station.
| nspect or Johnson observed that the battery charging station was
energi zed. He could hear the chargers hunm ng, the batteries
bubbl i ng, and he could snell the distinctive odor associated with
charging batteries. The cords for the charges and the batteries
wer e plugged together. Three scoops and four sets of batteries
wer e bei ng charged.

27. Inspector Johnson determ ned that this was a significant
and substantial violation. The mne |iberates nethane. |If
return air containing nmethane and coal dust fromthe face passed
over the energized electrical conponents in the charging station
and a spark was rel eased, the spark could have caused a fire or
an explosion. The battery chargers were not pernissible

equi pnent. |If there had been an explosion, it could have bl own
out the ventilation controls between the return and i ntake air
cour ses. If the ventilation controls had been bl own out, the

fresh air going to the working face could have been contam nat ed.
If the single mne fan had been bl own out by an expl osion, there

woul d have been no ventilation in the m ne.

It was highly likely that if mning had continued, the conditions

found by the inspector would result in serious injury.

28. I nspector Johnson determ ned that high negligence was
associated with the violation charged in Citation No. 3516674.
The violation had existed for a substantial period, probably a
nmonth. The m ne superintendent concurred in this estimte. He
told I nspector Johnson, before they went underground, that there
was a problemwi th the charging station. He did not nmention then
that it was being ventilated with return air, but confirned | ater
that it was ventilated that way. There was no evidence of any
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efforts to fireproof the battery charging station, to ventilate
it wth intake air, or to keep the return air out of it. The
conditions found by the inspector were obvious to anyone with a
reasonabl e knowl edge of m ning practices and ventilation control.
The cited conditions should have been di scovered and corrected
during the routine preshift exam nations, but they were not
reported in the preshift exam nation records.

29. The citation was term nated after abatenent of the
violative conditions. The coal ribs were insulated wwth a
nonconbusti ble sealer to forma fire protection barrier between
the coal ribs and the charging units. The mne floor was cleaned
up. Rock dust was applied to all the areas. The cardboard
containers, plastic containers and enpty oil cans were renoved
fromthe underground area of the mne. Double airlock doors were
installed. A brattice and regulators were installed. The
changes allowed intake air to ventilate the charging station.
After ventilating the station, the air coursed out into the
return air course. Al the corrective actions were conpleted in
one day.

30. Inspector Johnson issued " 104(a) Citation No. 3516675
on Decenber 8, 1992. Oiginally, the citation cited a violation
of 30 CF.R " 75.503. During the hearing an amendnent was
allowed to conformto the proof. The cited regulation was
changed to 30 CF.R " 507-1(a), which provides that electric
equi pnent used in return air outby the | ast open crosscut nust be
perm ssi bl e equi pnent. Non-perm ssi ble 480-volt battery chargers
were found at the charging station in return air.

31. For the sanme reasons given for his findings as to
Citation No. 3516674, |nspector Johnson determ ned that this was
a significant and substantial violation involving a high |evel of
negligence, and was highly likely to result in fatal injuries.

Conveyor Belt System

32. On June 24, 1993, Inspector Johnson began a quarterly
i nspection of the mne. Advance m ning was underway. Wen he
arrived at the mne, he net with the superintendent, who told him
t hat because a rock-picking table was being repaired the conveyor

belts were not noving. Inspector Johnson informed the
superintendent that he would start traveling the conveyor belts
t hat day, since they would not be operating. Inspector Johnson

entered the No. 2 belt entry portal to crawm the belts. Al ong
the No. 1 conveyor belt Inspector Johnson observed three

conditions that caused himto issue ™ 107(a) Order No. 4027494,
finding an i mm nent danger: The automatic fire sensor warning



device was inoperative. There were damaged and stuck rollers.
There were extensive accunul ati ons of |oose coal, coal dust and

float coal dust. Inspector Johnson saw no evidence of efforts to
correct these conditions. Methane was being |liberated at the
rate of about 17,600 cubic feet per day. Inspector Johnson

feared that when the conveyor belts started again, the three
condi tions would conbine to result in a serious mne fire or a
coal dust explosion. He imediately returned to the surface to
issue a " 107(a) order and to put a red tag on the No. 2 portal
canopy for the belt conveyor to showthat it was closed by a°“
107(a) order.

33. Wen I nspector Johnson advi sed the m ne superintendent
that he had issued an inmm nent danger order, the m ne
superintendent called the section by phone to have mners from
the face start to abate the cited hazards. The superintendent
did not express disagreenent with the order or assert that mners
already were on their way to address the cited violations. Wen
the inspector had arrived at the mne and said he was going to
crawl the belts, the superintendent said, ". . . | don't think it
| ooks too good, probably dirty. . . ." Mne Manager Travis
M Il er acknow edged the condition of the belts: "W had been
there and |like Billy [Martin, the superintendent] said, well,
they' re probably dirty." The superintendent testified further,
"I did go straight to the phone right then and | called inside
and | told the boss, the section foreman, to get people down

there on the nunber one belt. That's the reason . . . | didn't
go up the belt with him . . . | called to get people to correct
the problemif there was anything wong with the belt Iine
because, | knew he was going to check it." Tr. 356-359. It was

not until the MSHA inspectors cane to the mne that the
superintendent called to have mners clean up the belts.

34. The imm nent danger order was term nated the foll ow ng
afternoon after the fire sensor was repaired, the accunul ations
were cleaned up, and the rollers were repaired or replaced.

Fire Sensor System

35. The first condition that contributed to issuance of the
above i nm nent danger order was cited in" 104(a) C tation
No. 4027495, dated June 24, 1993. The regulation cited
(30 CF.R " 75.1103-1) requires that a fire sensor system be
install ed on each underground belt conveyor, to give warning
automatically when a fire occurs on or near the belt and to
provi de both audi ble and visual signals that permt rapid
| ocation of the fire. The fire sensor system was not nmaintained
in an operative condition for the Nos. 1, 2, 3, and 4 conveyor



belts. The fire sensor cable had been severed between the
automatic indicator and the alarm signal box. The cable also had
been severed at several |ocations along the No. 1 conveyor belt.

36. At I|nspector Johnson's request, the conpany el ectrician,
George Bush, tried to activate the fire sensor system It would
not function. As he crawed the belt, Inspector Johnson found
that the fire sensor cable had been cut or worn through in
several |ocations, where the cable had dropped down beside the
belt conveyor, which rubbed against the cable until it was
severed or badly worn.

37. Fire sensors are contained in the cable, spaced at
intervals of 125 feet. |If a fire occurs, when the sensor is
heated to 125 degrees the circuit opens and autonmatically
i ndi cates which belt conveyor is on fire. There were four belts
underground. The fire sensor would not work for any of them
One or two mners were assigned to nonitor nore than a mle of
belts. Each belt was 1,400 to 2,000 feet long. The belt entries
al so served as secondary escapeways.

38. The fire sensor system was needed to respond to a fire
qui ckly, to extinguish it or to try to keep it under control
Wt hout the system a fire could be raging out of control before
being detected. In the event of fire, the ventilation system
woul d pull the snoke to the face where the m ners were working.
The only firefighting systemin place was the manually acti vated
wat er |ine which extended al ong the belt conveyors.

39. Although the belts were not running, the section was
engaged in advance mning. Mners could blast and extract coal
at the face to have it ready to | oad when the belts started to
run again. Inspector Johnson observed that sone m ners were at
the face and sonme were repairing the rock-picking table on the
out si de.

40. I nspector Johnson determ ned that the fire sensor
vi ol ation was significant and substantial. Wthout the system
there was no way to detect a fire on the belt conveyors unti
sonmeone encountered snoke or flanes. |Inspector Johnson expected
that the belts would be turned back on as soon as the repairs
were conpleted on the picking table. He believed that the
observed conditions were likely to result in a mne fire or
explosion if normal m ning operations were resuned. There was
friction between the belt and the damaged rollers. There were
areas where the conbustible accunul ati ons touched the bottom of
the belt. |If the friction resulted in a fire, there was no
systemin place to warn of it or to locate it.



41. I nspector Johnson determ ned that the violation involved
hi gh negligence. The fire sensor systemwas required to be
checked weekly. The belt line was required to be checked daily,
within three hours after the beginning of a production shift.

The m ners had been underground 2 hours 50 m nutes when | nspector
Johnson issued the citation. The cable had been severed in
several locations. The control box for the fire sensor system
has a warning light to show any short-circuit in the system The
severed cabl e shoul d have short-circuited the system but

| nspector Johnson found that the warning |ight control box was
not functioning, perhaps because of dead batteries. It did not
appear that the control box had been touched in a long tinme. All
that had to be done was to push an easily accessible test button
once each week to see if the system was working. There was no
mention of the non-functioning systemor of the severed cable in
the preshift exam nation records or in the weekly exam nation
records. There was no evidence that the conpany was about to
begin repairs of the cable and the fire sensor system

42. Citation No. 4027495 was term nated the next day, after
the automatic fire sensor system was restored.

Accunul ati ons of Conbusti bl e Mteri al

43. The second condition that contributed to i ssuance of the
i mm nent danger order was cited in*® 104(a) Citation No. 4027496,
on June 24, 1993. The cited regulation (30 C.F.R" 75.400),
prohi bits the accunmul ati on of coal dust, float coal dust, |oose
coal, and other conbustible material in active workings or on
el ectric equipnment in active workings. Inspector Johnson found
accunul ati ons of | oose coal, coal dust, and float coal dust
al ongsi de and beneath the No. 1 conveyer belt and in the
connecting crosscuts. The accunul ati ons extended about 1,440
feet, from1l inch to 30 inches deep. 1In the areas where
| nspector Johnson saw one inch of float coal dust it was
scattered across the entire entry, fromrib to rib. The area was
dry. The accunul ations were black. The energized 4, 160-volt
cable was buried in the | oose coal and float coal dust al ongside
the belt conveyor

44. | nspector Johnson neasured the accunul ations with a
measuring tape, using his hand to rake the coal back until he
reached the mine floor. H's close inspection of the
accunul ations verified that it was | oose coal, coal dust and
float coal dust. Large quantities of coal dust were raised into
the air as he crawl ed through the accunul ations. M ners had
worked or traveled in the area where the conbustible
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accunul ati ons were found. The area was required by regulation to
be traveled daily during the preshift exam nation.

45. For the sane reasons given for his findings as to
Citation No. 4027495, |nspector Johnson determ ned that this was
a significant and substantial violation and involved high
negligence. It was reasonably likely to result in serious
injuries to 12 mners working on the head drive and at the face.

The 4160-volt cable buried in the accunul ati ons was energi zed
and was the main power cable. Roof conditions were fair, but
sonme | oose material had fallen out from between the roof bolts.
The power cable went through the area where the roof had
sl oughed. |If a piece of the roof fell on the cable in the
accunul ati ons, the cable could have been cut, resulting in a hot
flash. The hot flash could have ignited the float coal dust.
When the belt was running again, there would be friction between
the belt and the rollers that were broken or stuck. Also, there
woul d be friction as the belt rubbed against the netal franme of
the belt assenbly. The belt runs 250 to 450 feet per m nute.
There were shiny and worn places on the steel frame, indicating
that the belt had rubbed against it. Additionally, there were
rollers wwth shiny, snmooth and worn places, indicating that the
belt was rubbing on them rather than rolling over them
| nspector Johnson saw no evidence of efforts to clean up the
accunul ati ons. The accunul ations were easily visible alongside
the belt, as was the 2 1/2-inch power cable where it dropped down
into the accunul ations fromthe mne roof. Inspector Johnson
estimated that the accunul ations would fill one, or possibly two,
coal trucks. There was no nention of the accunulations in the
preshift exam nation records.

46. The citation was term nated the next day, after the
accunul ati ons had been cl eaned up and rock dust had been applied
to the area

Conveyor Belt Rollers

47. The third condition that contributed to the issuance of
the i mm nent danger order was cited in*® 104(a) Citation
No. 4027497, on June 24, 1993. The cited regulation (30 C.F.R
" 75.1725) requires that machi nery and equi pnment be maintained in
safe operating condition and that machi nery and equi pnment in
unsafe condition be renmoved from service i mediately. |nspector
Johnson found danmaged, broken, or stuck rollers at severa
| ocations along the No. 1 belt conveyor, beginning at the No. 2
m ne portal and extending to the conveyor tail piece, about 1,440
feet. The damaged, broken, or stuck rollers allowed the conveyor
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belt to contact the dry accunul ati ons of |oose coal, coal dust,
and fl oat coal dust beneath the belt.

48. There are two layers of 3-inch steel rollers. The top
rollers are five to six feet apart. The bottomrollers are 10 to
12 feet apart. The rubber conveyor belt is designed to reduce
friction by noving on rotating rollers rather than rubbing
agai nst them

49. I nspector Johnson found that 19 rollers were defective.

The conveyor belt had not been taken out of service. Sone
rollers were broken. The belt had cut through the tops of sone
of the rollers. Sone rollers had dropped down in the m ddle.
Sone had broken off the end of the supporting frane. Sone woul d
not roll because there was coal jammed between the franme and a
roller. Inspector Johnson tried to turn sonme of the rollers with
hi s hands; he could not nove them In addition to the 19 stuck
and broken rollers, Inspector Johnson saw rollers with shiny,
snoot h and worn places, indicating that the belt was rubbing on
them rather than rolling over them

50. Some of the rollers were in accunul ati ons of coal dust.
For the same reasons given for his findings as to Citations Nos.
4027495 and 4027496, |nspector Johnson determ ned that this was a
significant and substantial violation and invol ved high
negl i gence.

51. The danmged rollers were obvious and clearly visible to
anyone crawling along the belts to nmake the belt exam nations.
There were two production shifts a day. The belts and rollers
were required to be exam ned twice every work day. There was no
report of defective rollers in the preshift exam nation records.

DI SCUSSI ON W TH FURTHER FI NDI NGS, CONCLUSI ONS

Scoops

Four citations charge a violation of 30 C F.R" 342(a) (1)
for having a defective or m ssing nethane nonitor on a scoop

Respondent contends that the four citations should be
vacat ed because the inspector could not testify that the cited
scoops were used to | oad coal while having a defective or m ssing
met hane nonitor.

Section 75.342(a) (1) provides:

MSHA approved net hane nonitors shall be installed on
all face cutting machi nes, continuous mners, |ongwall face
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equi pnent, | oadi ng nachi nes, and ot her nechani zed equi pnent
used to extract or load coal within the working pl ace.

"Working place" is defined as "the area of a coal m ne inby
the |l ast open crosscut.” 30 CF.R " 75.2.

Respondent states that its evidence shows that all scoops
were checked to be sure the nethane nonitors were operative
before a scoop was used to haul coal and that if a scoop was not
in permssible condition it was rendered i noperative by not
hooki ng the necessary wiring back up to the circuit breaker. It
states that if a methane nonitor becane inoperative during the
production shift, the scoop was returned to the battery barn
where it was replaced with a new scoop or the nethane readout or
di splay unit was repl aced.

The Secretary contends that no records or other
identification was used to restrict any scoops from being used
i nby the | ast open crosscut, and that when the inspector asked
t he conpany which scoops had been used at the face it was unable
to identify them Scoops wth defective nmethane nonitors were
not listed in the exam nation records, nor were they tagged out
of service or marked in any way to prevent their use inby the
| ast open crosscut.

The conpany acknow edged that seven of the nine scoops
routinely were used to | oad or haul coal at the face, but the
conpany could not tell the inspector which three or four scoops
were in service at the tine of the fatal accident. No records
were mai ntained to show whether a scoop was used i nby or outby
the | ast open crosscut on any given date.

On balance, | find that the inspector properly found that
the cited scoops were subject to being used to |oad coal at the
face at any tine. The defective or m ssing nethane nonitors
therefore constituted violations of 30 CF. R " 75.342(a)(1).

The evi dence al so supports the inspector's finding that the
vi ol ations were significant and substantial. There was a known
hi story of methane ignitions at this mne. There was no other
automati c de-energi zi ng device on the equipnent. There was no
ot her automati c net hane detection device on the section. The
def ective nethane nonitors could significantly and substantially
contribute to an explosion or ignition. It was reasonably likely
that the violations would result in serious injury. The
viol ations were therefore significant and substantial. Mathies
Coal Conpany, 6 FMSHRC 1 (1984); U S. Steel M ning Conpany,
Inc., 6 FVMSHRC 1573 (1984).
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The evidence supports the inspector's finding of a noderate
degree of negligence. The operator failed to take reasonabl e
steps to ensure that scoops with defective or m ssing nethane
monitors were not used to | oad coal inby the |ast open crosscut.

Afifth citation alleges that the AR-4 El khorn scoop, the
one involved in the fatal accident, had an inoperative fire
suppression system (in addition to mssing a nethane nonitor), in
violation of 30 CF.R " 1100-3. A hose to the activator on the
fire suppression systemwas n ssing.

The conpany contends that the AR-4 scoop was not used to
| oad coal but was used only to transport persons and supplies,
and therefore was not required to have a fire suppression system

| find that the inspector properly determ ned that the scoop
was not "transportation" equi pnent within the nmeaning of the
regul ati ons, based upon the representations of conpany personnel
to the inspector and the fact that a scoop is designed to haul
coal and is not designed to transport people.

Mor eover, " 75.1100-3 requires that "All firefighting
equi pnrent shall be nmaintained in a usable and operative
condition.” |If a vehicle has a fire suppression device, it
conprom ses safety and violates this section if the firefighting
devi ce does not work.

By regulation, Nats Creek was required to adopt a program
for the instruction of all mners in the |ocation and use of
firefighting equi pnment, including operation of fire suppression
equi pnent available in the mne. Presumng Nats Creek's
conpliance with the training regulations, drivers of the cited
scoop woul d have been trained in the operation of the fire
suppressi on system on the equi pnent. The scoop was not equi pped
with any other firefighting equipnent. It is likely that a scoop
driver would have relied on the fire suppression system avail abl e
within arms reach. A scoop driver's reliance on the inoperative
fire suppression systemcould have significantly and
substantially contributed to a serious fire hazard, resulting in
serious injury. The violation was reasonably likely to result in
serious injury and therefore was significant and substantial.

Battery Charging Station

Two citations were issued in conjunction with a® 107(a)
i mm nent danger order on Decenber 8, 1992.
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Citation No. 3516674 charges a violation of 30 C.F. R
" 75.340(a) (1), which requires that underground battery charging
stations be | ocated in nonconbustible structures or areas or be
equi pped with a fire suppression system Additionally, the
regul ation requires that battery charging stations be ventil ated
by intake air. The citation was issued for several reasons. The
i nspector found 45 conbusti bl e cardboard boxes piled between
batteries and a brattice in one area of the station. The battery
charging station was littered with enpty oil cans. The coal ribs
which fornmed the battery charging station were not adequately
insul ated or fireproofed. The station was |ocated between pillar
bl ocks of coal; there was no enclosing structure. The exposed
coal ribs and coal dust on the floor were conbustible. At |east
two of the battery chargers and the batteries were against the
coal ribs.

No fire suppression systemwas in place. There was no
automatic firefighting equipnment. Two small hand-held 5-pound
fire extinguishers were in the area. There were hoses and j ugs
of water in the charging station, but using water on an
electrical fire would only conmpound the problem The batteries
and the charging units generate heat. Hydrogen, which can
qui ckly reach an explosive level, is a by-product of the battery
char gi ng process.

Return air, with potentially high quantities of coal dust,
fl oat coal dust, toxic or explosive funes, nethane, and carbon
nmonoxi de, was ventilating the battery charging station. The air
came fromthe | ast working place on the active section.

Citation No. 3516675, as anended, charges a violation of
30 CF.R " 75.507-1(a), which requires that electric equi pnent
used in return air outby the | ast open crosscut be perm ssible.
The citation was i ssued because non-perm ssible 480-volt battery
chargers were being used in the battery chargi ng station.

The conpany contends that the two citations are duplicative

in that they involve only one violation, i.e., ventilating the
battery charging station with return air. It states that both
citations were term nated through one action taken by the

operator, i.e., changing the ventilation of the battery station

to intake air.

However, the battery charging station was not housed in a
fireproof structure, it was ventilated with return air, and non-
perm ssi bl e equi pnent was being used in it while it was
ventilated with return air. These are distinct, separate
violations. Despite the fact that the violations arose out of a
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single mning activity (battery charging) there were separate
violations of two separate regul ations. Separate proof was
offered for each violation. See: Southern Chio Coal Conpany,

4 FMSHRC 1459, 1462 (1982). Thus, to abate the violation of

" 75.340(a) (1), substantial separate actions were required

besi des changing the ventilation to intake air. The coal ribs
housing the station were insulated with a nonconbustible seal er
to forma fire protection barrier between the coal ribs and the
charging units. The mne floor was cleaned. Rock dust was
applied to all the areas. The cardboard containers, plastic
containers and enpty oil cans were renoved fromthe underground
area of the mne

The conpany al so contends that the two viol ati ons were not
due to high negligence because there were mtigating
circunstances. It states that the battery charging station was
being ventil ated pursuant to directions given by a prior NMSHA
i nspector and had been ventilated that way for a substanti al
period before the citations.

Three or four days before the citation was served, the M ne
Superintendent, Billy Martin, told Inspector Johnson that he had
a ventilation problem concerning the battery charging station,
and showed hima small drawing or map to indicate the problem
The probl em he described did not indicate that station was in
return air. The inspector was | eaving and stated that when he
returned (several days later) he "would try to help himon the
ventilation" problem Tr. 234. \When the inspector returned, on
Decenber 8, 1992, he exam ned the battery charging station and
found that it was in return air. The inspector testified that
Martin had not told him several days earlier, that the station
was in return air.

I n | ooki ng back at the situation, the inspector testified

that "when | issued the inm nent danger [order] [it] was ny
understanding that M. Martin didn't know that he could use this
neutral air to dunp into this charging station ...." Tr. 232.

Travis MIler, the Mne Manager, testified that the battery
station "was ventilated pursuant to the direction of [Inspector]
Sloan and to his satisfaction.”" Tr. 273. However, M. MIller had
no firsthand know edge of the condition of the battery station
prior to Decenber 8, 1992. | do not find that the prior
i nspector, Marcus Sl oan, approved the ventilation pattern for the
battery station that was |ater found by | nspector Johnson on
Decenber 8, 1992.
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However, | find that M. Martin's effort to get advice from
| nspect or Johnson concerning the ventilation of the battery
station several days before Decenber 8, 1992, is a mtigating
factor that serves to reduce the operator's negligence from high
to noderate as to the violations involving ventilating the
battery station in return air. This factor does not mtigate the
hi gh negligence involved in the failure to maintain the battery
station in a nonconbustible structure or area, which is an
i nportant part of the violation of " 75.340(a)(1).

The evi dence sustains the inspector's finding of significant
and substantial violations as to the battery charging station.
Bel t Conveyors

Three " 104(a) citations were issued in conjunction with a
" 107(a) inmm nent danger order on June 24, 1993.

The i mm nent danger order was issued based upon the
i nspector's finding that a conbination of hazards constituted an
i mm nent danger: the automatic fire sensor systemfor four
conveyor belts was inoperative; extensive accunul ations of | oose
coal, coal dust and float coal dust were present; and there were
damaged, broken, and stuck rollers.

The i mm nent danger order was term nated the follow ng
afternoon, after the fire sensor systemwas repaired, the
accunul ati ons were cleaned up, and the rollers were repaired or
repl aced.

The conpany contends that the imm nent danger order was
i nproper because the conveyor belts were not running and were in
the process of being cleaned and repaired at the tinme of the
i nspecti on.

However, when | nspector Johnson arrived at the m ne on
June 24, 1993, advance m ning was underway in the active
wor ki ngs. He net the m ne superintendent, who told himthe belt
conveyors were not running because a rock-picking table was
bei ng repaired. Inspector Johnson crawl ed the belts. Even
t hough the shift had begun three hours earlier, he saw no
evi dence of any effort to repair the fire sensor system the
rollers, or to clean up the extensive accunul ati ons of | oose
coal, coal dust, and float coal dust.

The evi dence sustains the i nm nent danger order and the

three " 104(a) citations. The violations were significant and
substantial, as they were reasonably likely to cause serious
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injury. The violations were obvious and denonstrated high
negl i gence.

Cl ai m of Financial Hardship

Travis MIler, the m ne manager, testified concerning Nats
Creek's ability to pay the penalties proposed by the Secretary.
In general, he stated that the price of coal was | ow and the cost
of mning it was high. These are common conplaints in the m ning
industry. He testified that the Sugarloaf No. 2 M ne was |o0sing
nmoney, but he had no information about assets, liabilities,
owners' sal aries, business structure, or any other financial
data. To support his testinony, he offered a one-page unaudited
and unsi gned consolidated i nconme statenent for the five nonths
endi ng May 31, 1994 (Respondent's Exhibit 2). The preparer of
the statenment was not identified. No conpany records or tax
returns were offered to support the figures in the statenent.

At the close of the hearing the judge gave Nats Creek
15 days fromthe date of the hearing to submt an audited
financial statement. No such statenment was submtted.

The burden is on a m ne operator to establish that paynent
of the assessed civil penalties will adversely affect its ability
to continue in business. Absent proof that the inposition of
civil penalties would adversely affect a m ne operator's ability
to continue in business, it is presuned that no such adverse
af fect would occur. Sellersburg Stone Co., 5 FMSHRC 287 (1987),
aff'd. 736 F.2d 1147 (7th Cr. 1984).

M. Mller's testinony and the one-page unaudited incone
statenent do not neet Nats Creek's burden of proof that paynent
of the penalties assessed would affect the operator's ability to
conti nue in business.

Cvil Penalties

Respondent produces about 160,000 tons of coal a year.

From June 30, 1990, to June 30, 1994, Respondent had 135
violations of mne safety and health standards, for which it paid
$17,320 in civil penalties, and was cited with 48 ot her
violations with proposed civil penalties of $86,290 which are in
[itigation.

As to each of the violations in the cases at bar, Respondent
made a good faith effort to achieve rapid conpliance after being
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notified of the violation. The factors of negligence and gravity
are di scussed above.

Considering all of the criteria for assessing civil
penalties in " 110(i) of the Act, | find that the follow ng civi
penalties are appropriate:

Citation No. Dat e Cvil Penalty
4017965 12/1/92 $ 235
4017967 12/1/92 $ 235
4017975 12/1/92 $ 235
4017980 12/1/92 $ 235
4017968 12/1/92 $ 235
3516674 12/ 8/ 92 $6, 500
3516675 12/ 8/ 92 $4, 500
4027495 6/ 24/ 83 $2, 000
4027496 6/ 24/ 83 $5, 000
4027497 6/ 24/ 83 $4, 000

CONCLUSI ONS OF LAW

1. The judge has jurisdiction.

2. Respondent violated the mne safety standards as all eged
in each of the 10 citations involved in these cases.

3. The evidence sustains the two " 107(a) orders involved in
t hese cases.

ORDER

1. The 10 citations and the two " 107(a) orders involved in
t hese cases are AFFI RVED

2. Respondent shall pay civil penalties of $23,175 within 30
days of this Decision.

W Iiam Fauver
Adm ni strative Law Judge

Di stribution:
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Anne T. Knauff, Esq., Ofice of the Solicitor, U S. Departnent of
Labor, 2002 Richard Jones Road, Suite B-201, Nashville,
TN 37215-2862 (Certified Mail)

Billy R Shelton, Esq., Baird, Baird, Baird & Jones, 415 Second
St., P.O Box 351, Pikeville, KY 41502 (Certified Mil)

/1t

20



