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These corsoldated civil pern Ky proceedinys are before n e pursiart to sections 105 d)
ard 110(g) of the Federal M ire Sifety ard Hea lth Act of 1977, 30 USC. " 801et seq., the
"Act" chargirg A Ipha M ining Con pary (A lbha) ard two of its en ployees, Dewey Hubba rd
ard Robert Hardin, with viohtiry section 317(c) of the Act ard the mardatory sardard at
30 CFR. " 751702 (prohibitiry sn ok iy ard the arryiry of sn ok iy n aterie b
urderyrourd). The general ssue 5 whether A Ipha ard/ or the ran ed irdividua k con n itted
the vioktions as charyed, ard, If 0, what s the appropriate civil pere kty for sich vioktios.
A dditiore I specific 1ssues are addressed as noted.

Secretary v. Robert Hardin - Docket No. K ENT 94-1224

Citation No. 4039258, as an ended, charges a w il I vioktion of section 317(¢) of the
Act ard alleges that "Robert Hardin, n echanic, was observed with one en pty pack of Bisic
cijarettes ard one Basic cigarette butt N his coat pocket on the 003-0 section approxm ately
750 feet urderyrourd! * OnMay 27, 1994, the citation was an ended to charge that "each
iten of ok materel 52 separate vioktion ard will recive fic]a separate civil pern ky
will be assessed [ic]. The Secretary has accordiry ly proposed anassesst ent of wo 50
pere lties for the alleged vioktions. Sedtion 317(c), iInomorated inthe sardard at 30 CFR.
" 751702, provides, in relevart part, that "ro personshall st oke Jor] carry st ok iy n atere k,
m atches, or lghters urdergrourd ... ' Sectian 110(g) of the A ct provides that "By n irer
who willt Ily vioktes the n ardatory safety stardards rebtirg to sn ok irg or the carryiny of
snokirg nateri k, n atches, or Ighters sha ll be subject to a civil pere lty assessed by the
Con n sion, which pers ky sha ll rot be n ore than 250 for each ocal rrence of aich vioktion.

Neither the ory ire 1 citation nor the an endn ent thereto charge Hardin with actua lly
an ok iy urdergrourd. | fird that the Secretary Inthis case therefore elected to proceed anly
urder that part of Section 317(c) whidh proscribes the aarryiry of st ok iy nmatere k. No
corsideration w ill therefore be gvenas

! While this citation, as well as the citation against Dewey Hubbard (No. 4039257) alleges
a "sgnificant and substantial" violation, it is readily apparent from the language of sections
104(d) and (e) of the Act that such findings are relevant only to violations against mine
operators. Consistent with thisview, it is noted that the Secretary has not argued in his brief that
such findings should be made in these citations against the individual miners.



to whether an en pty cigarette pack ard cigarette butt m ay corstitute ciraun startie | evidence
that unkwfi I sn ok iy had oocu rred 2

A coordiny to Brspector Sanky Sin psel of the M ire Sifety ard Hea kkh A dn insstration
(MSHA), onMay 19,1994, he ard two other M SHA irspectors, Joseph Grubb ard Ted
Phillips, were assgred to corduct a speck | irspection for o1 ok iry nateri k at the A Ibha No.
In ire. Uponarrivalat the n ire office, Irspector Grubb seci red the telephone to prevert
rotice of the irspection to the urderyrourd m rers ard Sin psel ard M ire Siperinterdent
M ichael Rourk proceeded urderyroud.

Uponarrival at the uderyrourd work irg section, the individua I n irers were d irected
toa certral location ard a search of their pock ets, boots, ard socks was corducted, a lorg with a
"pat-dowri. No sn ok iry m atere bk were fourd at this tme. Ech n irer was then sparately
escorted to his work area to con plete the search. Sin psel escorted n airnterence n an
Robert Hardinto a martrip located severa | crossauts outby the face area. A coordiny to
Sin psel, Hardin dentified a tool box ard a jacket lying on the martrip as belogiry to him .
Sin psel fourd what he described as a "Bisic' brard cigarette butt ina pock et of the jacket
and a "Bsic’ brand en pty cigarette pack inthe nartrip operators con partn ent Hardin
deniad that the cigarette butt beloged to him ard m aintaired that the jadket had been worn
by other n irers.

At hearirg, Hardin testified that, irdeed, Sim psel fourd his jacket lyiry behird the
seat of the "buggy" (m artrip) ard there was a "Bsic' cigarette butt iInhis jacket pocket. He
maintaired, however, that he had rot worn the jadcet for two or three days, that he did rot
phce the butt in its pocket, ard that others requ brly used this jacet, which ren aired hury
outside the m re m ost of the tm e. Hardin firther naintaired that a khough he does, In &ct,
S oke cmarettes, he sn okes "Wirstord brard ard rot the "Bsic’ brard. Hardinako
adkrow kedged that Sin psel fourd a wadded en pty pack of "Bisic’ brand cigarettes in the
mantrip. Hardindid rot specific lly deny that he had phced this en pty cigarette pack in the
mantrip but only observed that others a ko used the m artrip.

2 While the Secretary could no doubt have added these charges by a timely amended
complaint pursuant to Fed R.Civ.P 15 no such amendment has been filed. In thisregard compare
the Secretary's amendment to Citation No. 4038467 against Alphain which the charge "smoked
or carried smoking materials' is specifically set forth and accordingly describes "with particularity
the nature of the violation.”



A's noted, the Secretary charges inthe rstart citation tat Hardin con n itted two
vioktions by crryiry two st ok iy natere ks, 1e.a cigarette butt ard anen pty cigarette
package. The first question to be decided is whether the en pty pacage of "Bisic' brard
ciyarettes fourd inthe martrip arnd the alleged cigarette butt (corta iniry only traces of
tobacco product ard which adn attedly cou ld rot be sn oked) fourd in the coat pock et were
"sn ok irg nateri k' within the n eaniny of section 317(¢) of the Act. The tem K Not defired
inthe Act or regu ktions but the term "sn ok iy matere I' clarly corvotes a matere | that s
apable of beiry sn oked. The Secretary argues that, as a cortairer that may be used to hold
cijarettes ard thereby facilitate sn ok irg, an en pty cigarette package corstitutes a "sn ok iy
natereI'. There i No evidence IN this record, however, of ary con n on practice of re usiry
en pty cijarette packs to store ciyarettes, especk lly where, as inthis as, it has been aushed,
wadded, possibly grawed by vern inard discarded. M oreover, urder the SecretaryS theory,
arythiny that cou bl be used to hold or corvey cijarettes, incidiry a dinrer budcet or jac et
pock et, wou ld a ko corstitute a "st ok iry matereI'. K i, of caurse, a basic i ke of corstruction
that a statute shou K rot be irterpreted ina narrer that wou bl kead to absurd corsequ ences.
Sitherknd Sat Corst. * 452 (5th El.). Urder the ciraun stancss, 1do nat find that the
en pty cijarette pack at sue corstituted a "sn ok iry m atere I' within the n eaniny of the cited
statute ard regu htion.

I reach the san e resu k with respect to the soc lled cigarette butt fourd in Hard inS
Jacket pocket. Ban wution of the butt revea k only n inite traces of what appears to be
toba coo product ren a inirg. M oreover, Irspector Sin psel ack row kedged that there was
irsu fiicient tobacco ren a iniry to ereble the substance to be sn oked. A ccordiry ly, 1do not
find the alleyed cigarette butt here cited -- one that has irsu fiicient tobacco product to
actually sn oke -- to corstitute a "sn ok iry m atere I' within the n eaniry of the cited hw and,
accordiry by, the citation n ust be vaated. Again it shou d be stated that whether possession of
anen pty cigarette pack ard cigarette butt n ay provide ciraun startie I evidence that sn ok iy
has occurred i Not an ksue before n e INthis case sirce ro uch charges are set forth In
Citation No. 4039258 or its an endn ent.

Secretary v. Dewvey Hubbard (Docket No. K EINT 94-1223)

Ctation No. 4039257, iied May 19, 1994, dharges
Dewey Hubbard ako with a vioktion of Section 317(C) of the Act ard allkeges that: "Dewey
Hu bbard, Section Foren an on the 003-0 section was observed with a full pack of M arkboro
ciyarettes ard anen pty pack of Marboro cyarettes in his dinrer pa il approxm ately 750 feet
urdergrourd. This citation was abko n odified on May 27, 1995, to add that "[ehch iten of
snokirg nmaterl 52 separate vioktion ard will recive fsic]a separate civil pere kty will be
assessed fic]' A ccordiry by, as with the
charges aga irst Hardin, the Secretary has Ik ew e here ekected rot to charge Hubbard with
siokirg but only with carryirg st ok iy natere k.

A ccordiry to Irspector Sin psel, durirg the search of idividua I'n irers urdery rou nd,



Hubbard was directed to open his dinrer bucket. Ore full ard one en pty pac of "M arkboro'
brard cigarettes were fourd irside Hubbard who was then the section foren an, adn its that
the en pty ard fu ll packages of charettes were in his dinrer bucet. For the reasors
previously stated, however, 1do naot find that anen pty package of cyarettes 5 In itself a
"snokirg materi I as alleged. A ccordiry by, that part of the citation charg iy Hubbard with
arrying anen pty "Marboro' brand cijarette package 1 vacated.

However, with respect to the charyes aga irst Hubbard for willo lly carryirg a fu ll
package of cyarettes N his "dinrer pail' the citation s affim ed. Hubbard a ko ack row kedges
that he krew he had possession of the fu ll pack of cyarettes when erlier that shift he opened
his dirrer bucket to eat. Hubbard adn #ts that he a ko krew that the sn ok ing pkn requ ired
him , upon
such discovery, to trarsport the cijarettes out of the m ire by the next reliab ke person but
n ainta irs that there was no vehicle avaikble to do that. Inthis regard, however, Hubbard §
testim ony that he was tryiry to report his possession of cigarettes to n a intera nce foren an
M ichael Roark outside the n ire when the inspectors took the telephone away fron Roark 8
directly cortradicted by Roark him self. For this reason I @ngive Hubbard § testim ony hut
little werht.

While Hubbard ako n aintairs that his wife had pkeoed the full pack of cyarettes in
his dirmrer bucket without his krow kedge, Ban rot persuaded by this sekfserviny testim ony.
His faibire to have called a n ost critic | witress onthis sue -- his wife -- i a ko roteworthy.
She cauld have exphired why she pheed a full pack of chjarettes in the dinrer buck et that,
by reasornble inference, M r. Hubbard regu brly takes urdergrourd with him .

The fact that Hubbard ako carried inhis dinrer bucet anen pty pac of the san e
brard of ciyarettes fu rther suggests that he willi lly carried these cyarettes ard, asan
aggravatiry pere lty factor, ideed, had sn oked cigarettes ard interded to sn oke additiors |
ciyarettes urderyrourd that day. Inreachirny this concluision, I have rot disregarded Hubbard§
purported exphkretion for the en pty pack, 1e. that he fourd the en pty pack lyirg on the
martrip earlier that day, pkeced it Inhis pocket ard then pkead it Inhis Lndh box
However, urder the tota lity of the ciraun stances, this exphration isa ko rot credibke.

Under the ciraun stances ard corsideriry the relevart criteri U rder section 110( 1) of
the Act,a willi I vioktion of sction 317(c) i affim ed with a maxim un 50 pern ky.

Secretary of Labor v. A bha M ining Co. (Docket No. K ENT 94-1194)

* It was stipulated at supplemental hearings that this still-sealed package contained
cigarettes.



Inths case the Secretary charges A lbha M inirg Con pary (A bbha) in one "Section
104(d)(D" citation ard an endn ent thereto with a run ber of vioktions of the stardard at 30
CFR.

" 75.1702 but seeks a siry ke civil pere Ity of $10,000, apparertly corsieriny these charges to
corstitu te ore vioktion urder Sectian 110(a) of the A ct. The citation, No. 4038467, as first
sued on May 19, 1994, charyes as follows:

The operator was not con plyirny with the approved search projran for
an okerS artickes, a fu ll pack of M arkboros ard anen pty Marboro pack, ore bic lighter, 2
CIja rette butts were fou nd on the active section, 1 okers articles were

fard N foren an8 Lindh box, a cigarette butt was fourd Inn echanicS coat podket ard an
enpty padck inhisnechanicSar. The lghter was fourd on the n ire floor and one
cijarette butt faurd on the n ire floor.

On Septen ber 1, 1994, the citation was an ended to iclude the follow iry additiors |
charges?

Section I ken Bshould ircide the Bryuage, "The m ire foren an, Dewey Hubbard,

snoked or carried s ok iy nateri b, includirny one (1) full pac of ciarettes
an one (1 en pty pack of cyarettes (both Marboro brard), urderyrourd. A ko,
the n echanic, Robert Hardin, sn ok ed or carried sn okirg materek inclidirg one (J)

cijarette (butt fourd) (Bisic brard), ard one (1) en pty  pack of
cijarettes (Bisic brard), urderyrourd. Fire lly, a further search of the n ire revea ked that

PErsors urkrovn st oked or carried sn ok iy matere b inchidiny one (J)
cijarette (butt faurd) ard one (1) Bic” cijarette lghter
urdergrou nd.'

In essence, the charges N the org ire I citation were that A bbha failed to con ply with
its approved search projram for o ok irg articles based on the discovery duniry the May 19,
1994, wrspection of variais allkeyed sn ok iy materi ks inclidiry purported cigarette hu tts,
several en pty ard a full package of cyarettes ard a Bic™cijarette Igphter. Inrelevart part,
the cited stardard provides that "the operator sha Il irstitute a proyram approved by the
Secretary, to irsire that any person entering the urderyround area of the n ire does rot carry
an ok iy matere b, n atches, or lghters” The relevart approved s ok iy pkn provides as
follows:

1 BEch idividualn irer shall be inform ed that sn ok iry or arryiny s ok iry
articles into the n ire 52 viohtion of these provisions ard s subject to a pern kty.

* In spite of these additional charges the Secretary did not concomitantly amend his
pleadings to increase the amount originally proposed for a civil penalty.



2. A systen atic sarch for s ok ers™articles of a Il persors entering the n re

(incliding, but rot Im ited to b nh boxes, Linch bags, tool boxes, etc.) sha ll be
corlu cted at least week ly at mrregu br intena k.

3. Inaddition, ot-check searches sha ll be corducted when recessary to
englre that such progran s beiry followed.

4. Resporsib ke persors sha ll be desyruted by the operator to corduct such
searches and record of the searches will be kept.

5 "No S okirg" syrs shall be pron wrently displayed at all m e ertra Neess.

Sirce there s No dispute that at keast ore fu ll package of cyarettes ard a fu N ioniny
cijarette lghter were faurd INnthe m g, 1t s clear that the vioktion is proven The vioktion
was a ko the ress k of high rey ligence since clarly mdequate searches were corducted for
an ok iy articles on persors erteriny the n ire. INnthis regard, n echanic Robert Hardin
testified that the kst tim e he had been searched for st ok iy naterie b upon entering the
urdergrou nd portion of the n ire neither the jack et he was wearirng ror his Lnch box ror
shoes ror socks was searched. K was only a "pat dowri ard the n irers were rot even ased to
tum ait their pockets. M oreover, Foren an Hubbard adn itted that when ssarchiny for s ok iy
matere bk he did rot actua lly chex n irerS binth paik but n erely accepted their word that ro
s okirg nateria kb were within Upon this evidence a lore, it s clear that a vioktion 1s
proven

Sirce there s son e question whether the above theory of a vioktion was charged In the
citation at bar, 1 rote the follow iry theory which & m plicitly incorporated in the citation is
a ko supported by a preporderance of the evidence. Inthis regard the cited stardard requ ires
that the progran irstituted by the operator m ust "isure' that ary person enterirg the
urderyrourd area of the m ire does rot carry lighters or sn ok iy natere k. A ccordiny by, there
s Iebility without fau ik 1f 2 person inthe urdergrourd area of the n e s fourd @ rryiny
snokirg matere k. For this additiore I reason the citation n ust be affim ed. Forenan
Hubbard had adn ittedly been
arryirg a fu ll package of Marboro ciyarettes urderyrourd iNnhis dinrer bucket ard it may
reasorebly be inferred that the operablke "BIC' cigarette lighter had been arried urderyrourd.

Addrtiore I vioktions are alleged in the an ended citation N that each of the six
materin b was alleyed to corstitute evidence of either sn ok iy ard/ or of G rryiny sn ok Ny
naterie k. Clearly the discovery of a fu ll package of chparettes ard a fundioniry "Bic
ciyarette lighter s evidence that sn ok iy m ateria b had been arried urdemyraurd”®  In

® Based on findings in the related cases | do not find that empty cigarette packs or
cigarette butts incapable of being smoked, constitute "smoking materials’.



addition, when those articles are corsilered in conju ndion w ith the two en pty packs of
ciyarettes fourd urderyrou rd, ore N the san e Lind bud et corta iniry the san e brard of a
full pack of cyarettes ard the other in cloe proxm ity to a cijarette butt of the san e brard,
there s claarly sufficient evidence to sipport a firdiny that sn ok iy had a ko ocau rred
urderyrourd. A ccordiry ly, the a llegation that sn ok iy had occu rred urderground s a ko
proven as charyed.

The vioktions were a ko clarly "synificart ard substarte ' ard of hgh gravity. A
"synificarnt and substarte I' vioktion is described In section 104(d)( D of the Act as a
vioktion "of sich mture as cau b synifiartly arnd substartie lly cortribute to the cause ard
effect of a coa l or other n re safety or hea kkh hazard." A vioktion is properly desy rated
synificart arnd substartie 1 "if, based upon the partia br facts surrourd iy the vioktion there
exists a
reasoreble lkelihood that the hazrd cortributed to will reu k inan inury or illress of a
reasorebly serious reture’ Cen ent D vision, Natiore | Gypsun Co., 3 FM SHRC 822, 825
(Apnl 1981).

InMathies Coal Co., 6 FM SHRC 1, 3-4 (Jaruary 1984), the Con n ksion ek ired its
inerpretation of the tem "synifiart ard ubstartie I' as follows:

Inorder to establish that a vioktion of a n ardatory safety stardard 1 synifia rnt
ard substarte 1 urder Natiore | Gypsun the Secretary of Labor m ust prove: (1) the

urderlyiry vioktion of a nardatory safety stardard; (2) a discrete safety hazrd-
-that &5, a mn easure of darger to s fety- cortribu ted to by the vioktion (3) a reasoreble

lkelihood that the hazard cortributed towill ress k INnan nury, ard (4) a
reasoreble lkelihood that the iIqury In question will be of a reasorebly serious reture.

InUnited Sates Seel M ining Con pary, It,, 7 FM SHRC 125, 119, the Con n ission
stated further as follows:

We have expbired further that the third elen ent of the Mathies form u bk "requ ires
that the Secretary establish a reasoreble lkelihood that the hazard cortributed to will
ress kb inanevert inwhid there san iury! US Seel M iningy Co., 6

FM SHRC 1834, 1936 (August 1984). We have en phasized that, in accordance with the

Bryuage of section  104(d)( D), it i the cortribution of a vioktion to the ause ard
effect of @ hazard that n ust be synificart ard sibstartel. US Seel M ining Con pary,
Irc, 6 FM SHRC 1866, 1868 (August 1984); US Seel M iniry Con pary, Irc,

6 FM SHRC 1573, 1574-75 (Ju ly 1984).

The question of whether ary partia hr vioktion issignificart ard substarti I m ust be
based on the partia br facts surrourdiry the vioktion, incidiny the mture of the n ire
involved, Scretary of Labor v. Texagu If, Irc, 10 FM SHRC 498 (A pril 1988); Youghiogheny
& Ohio Coal Con pary, 9 FM SHRC 2007 (D ecen ber 1987).



The evidence herein den onstrates that "st ok iy matere k' ard a lghter had, in &ct,
been arried urdergrourd at the A Ibha No. 1M ire. k ks ako reasorable to infer fron the
evidence that it was a con n on, if Not acoepted, practice to do so iNnthis n ire. Irdeed, the
section foren an him self was fourd to be carryiny both anen pty ard a fu ll pack of charettes
INnhs Lnd budcet withaut credib ke justifia tion.

The testm ony of Irspector Sin psel that the vioktions were "synificarnt ard substartie I
s ako esserti lly urdisputed. He testified that there was a daryer of m ethare gnition
aggravated by a dust explosion fron s ok irg urderyrourd. Sin psel roted that this n ire had
extersive ol work irgs ard was adjacert to n ires which had beensealed off. He fu rther roted
that such sea bk have a terdency to kak explosive n ethare gas ard an be disturbed by roof
falk. He ako testified that the old works carrot properly be exan ired ard it wou d rot be
urusual to have n ethare lkeak rg fron such areas. Irdeed, he cornclided that there was a "hih
probability" of n ethare inthe sealed areas ard cortan imtion fran lkakage fron broken & k.
The record a ko shows that A bha had, In &ct, on ccasion ait into these abaroned aress.

Sin psel firther roted that n inirg had ocaurred both above ard below the lkevel of the
nireat ssueand roof falk and heaves an ause kakage fron these other seam s. He
observed that nire people work i) INnthe area cou ld suffer death fram  bu ms, explosions, and/ or
arbonn onoxide suffocation. INnthis regard the record a ko shows that at least ore n re
daster, at
the Grurdy m ire, ress ked In the death of nire n irers fron an explosion when an individua |
snoked urdergrourd at the sam e tm e anabardoned work iy was art into.

The vioktion was a ko the ress k of high operator reglgence ard "urwarrartable
fiibire'. Indeed, it was the agent of the operator him self, section foren an Hubbard, who 1
have fourd persore lly ard willo lly viokted the Bw. His nglgence s fu rther apparert fron
his failire to properly corduct sn ok iy searches. He adn itted that when "searchiny” for
snokirg naterik he did rot actua lly check the n irers®™binch paik but n erely acoepted their
word that rone were presert. The nejliyence of its foren an B I puted to the operator.
Swuthern Ohio Coal Co., 4 FM SHRC 1459 (1982); Rochester & Pittsburgh Coal Co., 13
FM SHRC 189 (1991). M oreover, the aggravated reg ligence hereinn eets the critere for
urwarrartability. See Youghiogheny ard Ohio Coal @, 9 FM SHRC 2007 (1987), B ery
M iniry Corp.,

9 FM SHRC 1997 (1987).

W ithin this fran ework of evidence ard corsiderirny the criteri urder sectian 110( 1) of
the Act, it & further apparert that the proposed civil pera lty of $10,000 & appropriate for
the vioktions charged In Citation No. 4038467.

ORDER

Do et No. K ENT 94-124 - Citation No. 4039258 s hereby vacted.




Docket No. K ENT 94-1223 - The charges in Citation No. 4039257 alkey iy that Dewey
Hubbard carried st ok irg materek are affimed npart ard vacated inpart as set forth N
this decsion. Dewey Hubbard & hereby directed to pay a civil pere lty of 50 within 30
days of the date of this decision.

Docket No. K ENT 94-1194 - Citation No. 4038467 is affim ed. A bha M inirg Con pary s
hereby directed to pay a civil pere Ity of $10,000 within 30 days of the date of this decision.

Gary M el
Adn instrative Law Judge

D ktribu tion:

Mark R.Malex 1, Bsq., Office of the Slicitor, US Dept. of Labor, 4015 W ikon BM., S ite
400, Arlirgton, VA 22203 (Certified Mail)

Bill Hayes, Bsq., A ttorrey for A bha M iniry Con pary, P.O. Box 817, 2309 Cun berhnd
Avenie, M ddlesboro, KY 40965 (Certified Mail)
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