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A ppea rances: M a rk  R. M a leck i, Esq., Office of the Solicitor, U.S.
Depa rtm ent of La bor, A rling ton, Virg inia  on beha lf of Petitioner;

Bill Ha yes, Esq., 2309 Cu m berland A venu e, 
M iddlesboro, K entu ck y on beha lf of Respondents.

Before:  Ju dge M elick
These consolida ted civil pena lty proceeding s a re before m e pu rsu a nt to sections 105( d)

a nd 110 ( g ) of the Federa l M ine Sa fety and Hea lth A ct of 1977, 30  U.S.C. ' 801 et seq., the
"A ct" cha rg ing  A lpha  M ining  Com pany ( A lpha ) and two of its em ployees, Dewey Hu bba rd
a nd Robert Ha rdin, with viola ting  section 317( c) of the A ct and the m a nda tory sta nda rd a t
30 C.F.R. ' 75.1702 ( prohibiting  sm ok ing  and the ca rrying  of sm ok ing  m a teria ls
u nderg rou nd).  The g enera l issu e is whether A lpha  and/ or the na m ed individu a ls com m itted
the viola tions a s cha rg ed, and, if so, wha t is the a ppropria te civil pena lty for su ch viola tions. 
A dditiona l specific issu es a re a ddressed a s noted. 
Secreta ry v. Robert Ha rdin -  Dock et No. K ENT 94-1224

Cita tion No. 4039258, a s a m ended, cha rg es a  willfu l viola tion of section 317( c) of the
A ct and a lleg es tha t "Robert Ha rdin, m echanic, w a s observed with one em pty pa ck  of Ba sic
cig a rettes and one Ba sic cig a rette bu tt in his coa t pock et on the 003-0 section a pproxim a tely
750 feet u nderg rou nd." 1  On M a y 27, 1994, the cita tion w a s a m ended to cha rg e tha t "ea ch
item  of sm ok ing  m a teria l is a  sepa ra te viola tion and will recive [sic] a  sepa ra te civil pena lty
will be a ssessed [sic]".  The Secreta ry ha s a ccordingly proposed an a ssessm ent of two $250
pena lties for the a lleg ed viola tions.  Section 317( c), incorpora ted in the sta nda rd a t 30 C.F.R.
' 75.1702, provides, in relevant pa rt, tha t "no person sha ll sm ok e [or] ca rry sm ok ing  m a teria ls,
m a tches, or lig hters u nderg rou nd ... ."  Section 110 ( g ) of the A ct provides tha t "[a ]ny m iner
who willfu lly viola tes the m a nda tory sa fety sta nda rds rela ting  to sm ok ing  or the ca rrying  of
sm ok ing  m a teria ls, m a tches, or lig hters sha ll be su bject to a  civil pena lty a ssessed by the
Com m ission, which pena lty sha ll not be m ore than $250 for ea ch occu rrence of su ch viola tion."

Neither the orig ina l cita tion nor the a m endm ent thereto cha rg e Ha rdin with a ctu a lly
sm ok ing  underg rou nd.I find tha t the Secreta ry in this ca se therefore elected to proceed only
u nder tha t pa rt of Section 317( c) which proscribes the ca rrying  of sm ok ing  m a teria ls.  No
considera tion will therefore be g iven a s

                                               
1 While this citation, as well as the citation against Dewey Hubbard (No. 4039257) alleges

a  "significant and substantial"  violation, it is readily apparent from the language of sections 
104(d) and (e) of  the  Act  that such findings are relevant only to violations against  mine
operators .  Consistent with this view, it is noted that the Secretary has not argued in his brief that
such findings should be made in these citations against the individual miners.   
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to whether an em pty cig a rette pa ck  a nd cig a rette bu tt m a y constitu te circu m sta ntia l evidence
tha t u nla w fu l sm ok ing  ha d occu rred.2

A ccording  to Inspector Stanley Sa m psel of the M ine Sa fety and Hea lth A dm inistra tion
( M SHA ), on M a y 19, 1994, he and two other M SHA  inspectors, Joseph Gru bb and Ted
Phillips, were a ssigned to condu ct a  specia l inspection for sm ok ing  m a teria ls a t the A lpha  No.
1 m ine.  Upon a rriva l a t the m ine office, Inspector Gru bb secu red the telephone to prevent
notice of the inspection to the u nderg rou nd m iners and Sa m psel and M ine Su perintendent
M icha el Rou rk  proceeded u nderg rou nd. 

Upon a rriva l a t the u nderg rou nd work ing  section, the individu a l m iners were directed
to a  centra l loca tion and a  sea rch of their pock ets, boots, and sock s w a s condu cted, a long with a
"pa t- down". No sm ok ing  m a teria ls were fou nd a t this tim e.  Ea ch m iner w a s then sepa ra tely
escorted to his work  a rea  to com plete the sea rch.  Sa m psel escorted m a intenance m a n
Robert Ha rdin to a  m a ntrip loca ted severa l crosscu ts ou tby the fa ce a rea .  A ccording  to
Sa m psel, Ha rdin identified a  tool box and a  ja ck et lying  on the m a ntrip a s belonging  to him .
 Sa m psel fou nd wha t he described a s a  "Ba sic" brand cig a rette bu tt in a  pock et of the ja ck et
a nd a  "Ba sic" brand em pty cig a rette pa ck  in the m a ntrip opera tor's com pa rtm ent.  Ha rdin
denied tha t the cig a rette bu tt belonged to him  and m a inta ined tha t the ja ck et ha d been worn
by other m iners. 

A t hea ring , Ha rdin testified tha t, indeed, Sa m psel fou nd his ja ck et lying  behind the
sea t of the "bu g g y" ( m a ntrip) and there w a s a  "Ba sic" cig a rette bu tt in his ja ck et pock et.  He
m a inta ined, however, tha t he ha d not worn the ja ck et for two or three da ys, tha t he did not
pla ce the bu tt in its pock et, a nd tha t others reg u la rly u sed this ja ck et, which rem a ined hu ng
ou tside the m ine m ost of the tim e.  Ha rdin fu rther m a inta ined tha t a lthou g h he does, in fa ct,
sm ok e cig a rettes, he sm ok es "Winston" brand and not the "Ba sic" brand.  Ha rdin a lso
a ck nowledged tha t Sa m psel fou nd a  w a dded em pty pa ck  of "Ba sic" brand cig a rettes in the
m a ntrip.  Ha rdin did not specifica lly deny tha t he ha d pla ced this em pty cig a rette pa ck  in the
m a ntrip bu t only observed tha t others a lso u sed the m a ntrip.

                                               
2 While the Secretary could no doubt have added these charges by a  timely amended

complaint pursuant to Fed R.Civ.P 15 no such amendment has been filed.  In this regard compare
the Secretary's amendment to Citation No. 4038467 against Alpha in which the charge "smoked
or carried smoking materials" is specifically set forth and accordingly describes "with particularity
the nature of  the violation."
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A s noted, the Secreta ry cha rg es in the insta nt cita tion tha t Ha rdin com m itted two
viola tions by ca rrying  two sm ok ing  m a teria ls, i.e. a  cig a rette bu tt a nd an em pty cig a rette
pa ck a g e.  The first qu estion to be decided is whether the em pty pa ck a g e of "Ba sic" brand
cig a rettes fou nd in the m a ntrip and the a lleg ed cig a rette bu tt ( conta ining  only tra ces of
toba cco produ ct and which a dm ittedly cou ld not be sm ok ed) fou nd in the coa t pock et were
"sm ok ing  m a teria ls" within the m eaning  of section 317( c) of the A ct.  The term  is not defined
in the A ct or reg u la tions bu t the term  "sm ok ing  m a teria l" clea rly connotes a  m a teria l tha t is
ca pa ble of being  sm ok ed.  The Secreta ry a rg u es tha t, a s a  conta iner tha t m a y be u sed to hold
cig a rettes and thereby fa cilita te sm ok ing , an em pty cig a rette pa ck a g e constitu tes a  "sm ok ing
m a teria l".  There is no evidence in this record, however, of any com m on pra ctice of re- u sing
em pty cig a rette pa ck s to store cig a rettes, especia lly where, a s in this ca se, it ha s been cru shed,
wadded, possibly gna w ed by verm in and disca rded.  M oreover, u nder the Secreta ry's theory,
a nything  tha t cou ld be u sed to hold or convey cig a rettes, inclu ding  a  dinner bu ck et or ja ck et
pock et, wou ld a lso constitu te a  "sm ok ing  m a teria l".  It is, of cou rse, a  ba sic ru le of constru ction
tha t a  sta tu te shou ld not be interpreted in a  m a nner tha t wou ld lea d to a bsu rd consequ ences. 
Su therland Sta t Const. ' 45.12 ( 5th Ed.).  Under the circu m sta nces, I do not find tha t the
em pty cig a rette pa ck  a t issu e constitu ted a  "sm ok ing  m a teria l" within the m eaning  of the cited
sta tu te and reg u la tion.

I rea ch the sa m e resu lt with respect to the so- ca lled cig a rette bu tt fou nd in Ha rdin's
ja ck et pock et.  Exa m ina tion of  the bu tt revea ls only m inu te tra ces of wha t a ppea rs to be
toba cco produ ct rem a ining .  M oreover, Inspector Sa m psel a ck nowledged tha t there w a s
insu fficient toba cco rem a ining  to ena ble the su bsta nce to be sm ok ed.  A ccordingly, I do not
find the a lleg ed cig a rette bu tt here cited - -  one tha t ha s insu fficient toba cco produ ct to
a ctu a lly sm ok e - -  to constitu te a  "sm ok ing  m a teria l" within the m eaning  of the cited la w  and,
a ccordingly, the cita tion m u st be va ca ted.  A g a in, it shou ld be sta ted tha t whether possession of
an em pty cig a rette pa ck  a nd cig a rette bu tt m a y provide circu m sta ntia l evidence tha t sm ok ing
ha s occu rred is not an issu e before m e in this ca se since no su ch cha rg es a re set forth in
Cita tion No. 4039258 or its a m endm ent.
Secreta ry v. Dewey Hu bba rd ( D ock et No. K ENT 94-1223)

Cita tion No. 4039257, issu ed M a y 19, 1994, cha rg es
Dewey Hu bba rd a lso with a  viola tion of Section 317( c) of the A ct and a lleg es tha t:  "Dewey
Hu bba rd, Section Forem a n on the 003-0 section was observed with a full pack of M a rlboro
cig a rettes and an em pty pa ck  of M a rlboro cig a rettes in his dinner pa il a pproxim a tely 750 feet
u nderg rou nd."  This cita tion w a s a lso m odified on M a y 27, 1995, to a dd tha t "[e]a ch item  of
sm ok ing  m a teria l is a  sepa ra te viola tion and will recive [sic] a  sepa ra te civil pena lty will be
a ssessed [sic]."  A ccordingly, a s with the
cha rg es a g a inst Ha rdin, the Secreta ry ha s lik ewise here elected not to cha rg e Hu bba rd with
sm ok ing  bu t only with ca rrying  sm ok ing  m a teria ls.

A ccording  to Inspector Sa m psel, du ring  the sea rch of individu a l m iners u nderg rou nd,
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Hu bba rd w a s directed to open his dinner bu ck et.  One fu ll and one em pty pa ck  of "M a rlboro"
brand cig a rettes were fou nd inside.4  Hu bba rd who w a s then the section forem a n, a dm its tha t
the em pty and fu ll pa ck a g es of cig a rettes were in his dinner bu ck et.  For the rea sons
previou sly sta ted, however, I do not find tha t a n em pty pa ck a g e of cig a rettes is in itself a
"sm ok ing  m a teria l" a s a lleg ed.  A ccordingly, tha t pa rt of the cita tion cha rg ing Hubbard with
ca rrying  an em pty "M a rlboro" brand cig a rette pa ck a g e is va ca ted.

However, with respect to the cha rg es a g a inst Hu bba rd for willfu lly ca rrying  a  fu ll
pa ck a g e of cig a rettes in his "dinner pa il" the cita tion is a ffirm ed.  Hu bba rd a lso a ck nowledges
tha t he k new he ha d possession of the fu ll pa ck  of cig a rettes when ea rlier tha t shift he opened
his dinner bu ck et to ea t.  Hu bba rd a dm its tha t he a lso k new tha t the sm ok ing  plan requ ired
him , u pon
su ch discovery, to transport the cig a rettes ou t of the m ine by the next relia ble person bu t
m a inta ins tha t there w a s no vehicle a va ila ble to do tha t.  In this reg a rd, however, Hu bba rd's
testim ony tha t he w a s trying  to report his possession of cig a rettes to m a intenance forem a n
M icha el Roa rk  ou tside the m ine when the inspectors took  the telephone a w a y from  Roa rk  is
directly contra dicted by Roa rk  him self.  For this rea son I can g ive Hu bba rd's testim ony bu t
little weig ht.

W hile Hu bba rd a lso m a inta ins tha t his wife ha d pla ced the fu ll pa ck  of cig a rettes in
his dinner bu ck et withou t his k nowledge, I a m  not persu a ded by this self- serving  testim ony. 
His fa ilu re to ha ve ca lled a  m ost critica l witness on this issu e - -  his wife - -  is a lso noteworthy.
 She cou ld ha ve expla ined why she pla ced a  fu ll pa ck  of cig a rettes in the dinner bu ck et tha t,
by rea sona ble inference, M r. Hu bba rd reg u la rly ta k es u nderg rou nd with him . 

                                               
4 It was stipulated at supplemental hearings that this still-sealed package contained

cigarettes.

The fa ct tha t Hu bba rd a lso ca rried in his dinner bu ck et an em pty pa ck  of the sa m e
brand of cig a rettes fu rther su g g ests tha t he willfu lly ca rried these cig a rettes and, a s an
a g g ra va ting  pena lty fa ctor, indeed, ha d sm ok ed cig a rettes and intended to sm ok e a dditiona l
cig a rettes u nderg rou nd tha t da y.  In rea ching  this conclu sion, I ha ve not disreg a rded Hu bba rd's
pu rported explana tion for the em pty pa ck , i.e. tha t he fou nd the em pty pa ck  lying  on the
m a ntrip ea rlier tha t da y, pla ced it in his pock et and then pla ced it in his lu nch box. 
However, u nder the tota lity of the circu m sta nces, this explana tion is a lso not credible.

Under the circu m sta nces and considering  the relevant criteria  u nder section 110 ( i) of
the A ct, a  willfu l viola tion of section 317( c) is a ffirm ed with a  m a xim u m  $250 pena lty.
Secreta ry of La bor v. A lpha  M ining  Co. (Dock et No. K ENT 94-1194)
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In this ca se the Secreta ry cha rg es A lpha  M ining  Com pany ( A lpha ) in one "Section
104( d)( 1)" cita tion and a m endm ent thereto with a  nu m ber of viola tions of the sta nda rd a t 30
C.F.R.
' 75.1702 bu t seek s a  single civil pena lty of $10,000, a ppa rently considering  these cha rg es to
constitu te one viola tion u nder Section 110 ( a ) of the A ct.  The cita tion, No. 4038467, a s first
issu ed on M a y 19, 1994, cha rg es a s follows:

  The opera tor w a s not com plying with the a pproved sea rch   prog ra m  for
sm ok er's a rticles, a  fu ll pa ck  of M a rlboros   and an em pty M a rlboro pa ck , one bic lig hter, 2
cig a rette   bu tts were fou nd on the a ctive section, sm ok er's              a rticles were
fou nd in forem a n's lu nch box, a  cig a rette   bu tt w a s fou nd in m echanic's coa t pock et and an
em pty   pa ck  in his m echanic's ca r.  The lig hter w a s fou nd on   the m ine floor and one
cig a rette bu tt fou nd on the m ine   floor.

On Septem ber 1, 1994, the cita tion w a s a m ended to inclu de  the following  a dditiona l
cha rg es:4

Section I, Item  B shou ld inclu de the lang u a g e, "The m ine forem a n, Dewey Hu bba rd,
sm ok ed or ca rried sm ok ing              m a teria ls, inclu ding  one ( 1) fu ll pa ck  of cig a rettes
a nd     one ( 1) em pty pa ck  of cig a rettes ( both M a rlboro brand), u nderg rou nd.  A lso,
the m echanic, Robert Ha rdin, sm ok ed or ca rried sm ok ing  m a teria ls, inclu ding  one ( 1) 
               cig a rette ( bu tt fou nd) ( Ba sic brand), and one ( 1) em pty pa ck  of
cig a rettes ( Ba sic brand), u nderg rou nd.  Fina lly, a  fu rther sea rch of the m ine revea led tha t
persons     u nk nown sm ok ed or ca rried sm ok ing  m a teria ls inclu ding      one ( 1)
cig a rette ( bu tt fou nd) and one ( 1) 'Bic'                 cig a rette lig hter
u nderg rou nd." 

                                               
4 In spite of these additional charges the Secretary did not concomitantly amend his

pleadings to increase the amount originally proposed for a civil penalty.

In essence, the cha rg es in the orig ina l cita tion were tha t A lpha  fa iled to com ply with
its a pproved sea rch prog ra m  for sm ok ing  a rticles ba sed on the discovery du ring  the M a y 19,
1994, inspection of va riou s a lleg ed sm ok ing  m a teria ls, inclu ding  pu rported cig a rette bu tts,
severa l em pty and a  fu ll pa ck a g e of cig a rettes and a  'Bic' cig a rette lig hter.  In relevant pa rt,
the cited sta nda rd provides tha t "the opera tor sha ll institu te a  prog ra m  a pproved by the
Secreta ry, to insu re tha t a ny person entering  the u nderg rou nd a rea  of the m ine does not ca rry
sm ok ing  m a teria ls, m a tches, or lig hters."  The relevant a pproved sm ok ing  plan provides a s
follows:

1.  Ea ch individu a l m iner sha ll be inform ed tha t sm ok ing  or     ca rrying  sm ok ing
a rticles into the m ine is a  viola tion     of these provisions and is su bject to a  pena lty.
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2.  A  system a tic sea rch for sm ok ers' a rticles of a ll persons     entering  the m ine
( inclu ding , bu t not lim ited to lu nch     boxes, lu nch ba g s, tool boxes, etc.) sha ll be
condu cted     a t lea st week ly a t irreg u la r interva ls.

3.  In a ddition, spot- check  sea rches sha ll be condu cted when     necessa ry to
ensu re tha t su ch prog ra m  is being  followed.

4.  Responsible persons sha ll be designa ted by the opera tor     to condu ct su ch
sea rches and record of the sea rches will     be k ept.

5.  "No Sm ok ing " signs sha ll be prom inently displa yed a t a ll     m ine entrances.
Since there is no dispu te tha t a t lea st one fu ll pa ck a g e of cig a rettes and a  fu nctioning

cig a rette lig hter were fou nd in the m ine, it is clea r tha t the viola tion is proven.  The viola tion
w a s a lso the resu lt of hig h neglig ence since clea rly ina dequ a te sea rches were condu cted for
sm ok ing  a rticles on persons entering  the m ine.  In this reg a rd, m echanic Robert Ha rdin
testified tha t the la st tim e he ha d been sea rched for sm ok ing  m a teria ls u pon  entering  the
u nderg rou nd portion of the m ine neither the ja ck et he w a s wea ring  nor his lu nch box nor
shoes nor sock s w a s sea rched.  It w a s only a  "pa t down" and the m iners were not even a sk ed to
tu rn ou t their pock ets.  M oreover, Forem a n Hu bba rd a dm itted tha t when sea rching  for sm ok ing
m a teria ls he did not a ctu a lly check  m iner's lu nch pa ils bu t m erely a ccepted their word tha t no
sm ok ing  m a teria ls were within.  Upon this evidence a lone, it is clea r tha t a  viola tion is
proven.

Since there is som e qu estion whether the a bove theory of a  viola tion w a s cha rg ed in the
cita tion a t ba r, I note the following  theory which is im plicitly incorpora ted in the cita tion is
a lso su pported by a  preponderance of the evidence.  In this reg a rd the cited sta nda rd requ ires
tha t the prog ra m  institu ted by the opera tor m u st "insu re" tha t a ny person entering  the
u nderg rou nd a rea  of the m ine does not ca rry lig hters or sm ok ing  m a teria ls.  A ccordingly, there
is lia bility withou t fa u lt if a  person in the u nderg rou nd a rea  of the m ine is fou nd ca rrying
sm ok ing  m a teria ls.  For this a dditiona l rea son the cita tion m u st be a ffirm ed.  Forem a n
Hu bba rd ha d a dm ittedly been
ca rrying  a  fu ll pa ck a g e of M a rlboro cig a rettes u nderg rou nd in his dinner bu ck et and it m a y
rea sona bly be inferred tha t the opera ble "Bic" cig a rette lig hter ha d been ca rried u nderg rou nd.

A dditiona l viola tions a re a lleg ed in the a m ended cita tion  in tha t ea ch of the six
m a teria ls w a s a lleg ed to constitu te evidence of either sm ok ing  and/ or of ca rrying  sm ok ing
m a teria ls.  Clea rly the discovery of a  fu ll pa ck a g e of cig a rettes and a  fu nctioning  "Bic"
cig a rette lig hter is evidence tha t sm ok ing  m a teria ls ha d been ca rried u nderg rou nd.5  In
                                               

5 Based on findings in the related cases I do not find that empty cigarette packs or 
cigarette butts incapable of being smoked, constitute "smoking materials".



8

a ddition, when those a rticles a re considered in conju nction with the two em pty pa ck s of
cig a rettes fou nd u nderg rou nd, one in the sa m e lu nch bu ck et conta ining  the sa m e brand of a
fu ll pa ck  of cig a rettes and the other in close proxim ity to a  cig a rette bu tt of the sa m e brand,
there is clea rly su fficient evidence to su pport a  finding  tha t sm ok ing  ha d a lso occu rred
u nderg rou nd.  A ccordingly, the a lleg a tion tha t sm ok ing  ha d occu rred u nderg rou nd is a lso
proven a s cha rg ed. 

The viola tions were a lso clea rly "significant and su bsta ntia l" a nd of hig h g ra vity.  A
"significant and su bsta ntia l" viola tion is described in section 104( d)( 1) of the A ct a s a
viola tion "of su ch na tu re a s cou ld significantly and su bsta ntia lly contribu te to the ca u se and
effect of a  coa l or other m ine sa fety or hea lth ha za rd."  A  viola tion is properly designa ted
significant and su bsta ntia l "if, ba sed u pon the pa rticu la r fa cts su rrou nding  the viola tion there
exists a
rea sona ble lik elihood tha t the ha za rd contribu ted to will resu lt in an inju ry or illness of a
rea sona bly seriou s na tu re."  Cem ent Division, Na tiona l Gypsu m  Co., 3 FM SHRC 822, 825
( A pril 1981).

In M a thies Coa l Co., 6 FM SHRC 1, 3-4 ( Ja nu a ry 1984), the Com m ission expla ined its
interpreta tion of the term  "significant and su bsta ntia l" a s follows:

In order to esta blish tha t a  viola tion of a  m a nda tory sa fety sta nda rd is significant
and su bsta ntia l u nder Na tiona l Gypsu m  the Secreta ry of La bor m u st prove:  ( 1)  the 

u nderlying  viola tion of a  m a nda tory sa fety sta nda rd; ( 2)  a  discrete sa fety ha za rd -
- tha t is, a  m ea su re of dang er to sa fety- contribu ted to by the viola tion; ( 3)  a  rea sona ble 

lik elihood tha t the ha za rd contribu ted to will resu lt in an inju ry; a nd ( 4)  a
rea sona ble lik elihood tha t the inju ry in qu estion will be of a  rea sona bly seriou s na tu re.

In United Sta tes Steel M ining  Com pany, Inc., 7 FM SHRC 1125, 1129, the Com m ission
sta ted fu rther a s follows:

W e ha ve expla ined fu rther tha t the third elem ent of the M a thies form u la  "requ ires
tha t the Secreta ry esta blish a  rea sona ble lik elihood tha t the ha za rd contribu ted to will 

resu lt in an event in which there is an inju ry."  U.S. Steel M ining  Co., 6
FM SHRC 1834, 1936 ( A u g u st 1984).  W e ha ve em pha sized tha t, in a ccordance with the
lang u a g e of section 104( d)( 1), it is the contribu tion of a  viola tion to the ca u se and
effect of a  ha za rd tha t m u st be significant and su bsta ntia l.  U.S. Steel M ining  Com pany,
Inc., 6 FM SHRC 1866, 1868 ( A u g u st 1984); U.S. Steel M ining  Com pany, Inc.,

6 FM SHRC 1573, 1574-75 ( Ju ly 1984).
The qu estion of whether any pa rticu la r viola tion is significant and su bsta ntia l m u st be

ba sed on the pa rticu la r fa cts su rrou nding  the viola tion, inclu ding  the na tu re of the m ine
involved, Secreta ry of La bor v. Texa sg u lf, Inc., 10 FM SHRC 498 ( A pril 1988); You g hiog heny
&  Ohio Coa l Com pany, 9 FM SHRC 2007 (Decem ber 1987).
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The evidence herein dem onstra tes tha t "sm ok ing  m a teria ls" a nd a  lig hter ha d, in fa ct,
been ca rried u nderg rou nd a t the A lpha  No. 1 M ine.  It is a lso rea sona ble to infer from  the
evidence tha t it w a s a  com m on, if not a ccepted, pra ctice to do so in this m ine.  Indeed, the
section forem a n him self w a s fou nd to be ca rrying  both an em pty and a  fu ll pa ck  of cig a rettes
in his lu nch bu ck et withou t credible ju stifica tion. 

The testim ony of Inspector Sa m psel tha t the viola tions were "significant and su bsta ntia l"
is a lso essentia lly u ndispu ted.  He testified tha t there w a s a  da ng er of m ethane ignition
a g g ra va ted by a  du st explosion from  sm ok ing  underg rou nd.  Sa m psel noted tha t this m ine ha d
extensive old work ing s and w as a dja cent to m ines which ha d been sea led off.  He fu rther noted
tha t su ch sea ls ha ve a  tendency to lea k  explosive m ethane g a s a nd can be distu rbed by roof
fa lls.  He a lso testified tha t the old work s cannot properly be exa m ined and it wou ld not be
u nu su a l to ha ve m ethane lea k ing  from  su ch a rea s.  Indeed, he conclu ded tha t there w a s a  "hig h
proba bility" of m ethane in the sea led a rea s and conta m ina tion from  lea k a g e from  brok en sea ls.
 The record a lso shows tha t A lpha  ha d, in fa ct, on occa sion cu t into these a bandoned a rea s. 

Sa m psel fu rther noted tha t m ining  ha d occu rred both a bove and below the level of the
m ine a t issu e and roof fa lls and  hea ves can ca u se lea k a g e from  these other sea m s.  He
observed tha t nine people work ing  in the a rea  cou ld su ffer dea th from  bu rns, explosions, and/ or
ca rbon m onoxide su ffoca tion.  In this reg a rd the record a lso shows tha t a t lea st one m ine
disa ster, a t
the Gru ndy m ine, resu lted in the dea th of nine m iners from  an explosion when an individu a l
sm ok ed u nderg rou nd a t the sa m e tim e an a bandoned work ing  w a s cu t into. 

The viola tion w a s a lso the resu lt of hig h opera tor neglig ence and "u nw a rranta ble
fa ilu re".  Indeed, it w a s the a g ent of the opera tor him self, section forem a n Hu bba rd, who I
ha ve fou nd persona lly and willfu lly viola ted the la w .  His neglig ence  is fu rther a ppa rent from
his fa ilu re to properly condu ct sm ok ing  sea rches.  He a dm itted tha t when "sea rching " for
sm ok ing  m a teria ls he did not a ctu a lly check  the m iners' lu nch pa ils bu t m erely a ccepted their
word tha t none were present.  The neglig ence of its forem a n is im pu ted to the opera tor. 
Sou thern Ohio Coa l Co., 4 FM SHRC 1459 ( 1982); Rochester &  Pittsbu rg h Coa l Co., 13
FM SHRC 189 ( 1991).  M oreover, the a g g ra va ted neglig ence herein m eets the criteria  for
u nw a rranta bility.  See You g hiog heny and Ohio Coa l co., 9 FM SHRC 2007 ( 1987), Em ery
M ining  Corp.,
9 FM SHRC 1997 ( 1987). 

W ithin this fra m ework  of evidence and considering  the criteria  u nder section 110 ( i) of
the A ct, it is fu rther a ppa rent tha t the proposed civil pena lty of $10,000 is a ppropria te for
the viola tions cha rg ed in Cita tion No. 4038467.

ORDER
Dock et No. K ENT 94-1224 -  Cita tion No. 4039258 is hereby va ca ted.
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Dock et No. K ENT 94-1223 - The cha rg es in Cita tion No. 4039257 a lleg ing  tha t Dewey
Hu bba rd ca rried sm ok ing  m a teria ls a re a ffirm ed in pa rt and va ca ted in pa rt a s set forth in
this decision.  Dewey Hu bba rd is hereby directed to pa y a  civil pena lty of $250 within 30
da ys of the da te of this decision.
Dock et No. K ENT 94-1194 -  Cita tion No. 4038467 is a ffirm ed.  A lpha  M ining  Com pany is
hereby directed to pa y a  civil pena lty of $10,000 within 30 da ys of the da te of this decision.

                          Gary M elick
                          A dm inistra tive La w  Ju dge

Distribu tion:
M a rk  R. M a leck i, Esq., Office of the Solicitor, U.S. Dept. of La bor, 4015 W ilson Blvd., Su ite
400, A rling ton, VA   22203  ( Certified M a il)
Bill Ha yes, Esq., A ttorney for A lpha  M ining  Com pany, P.O. Box 817, 2309 Cu m berland
A venu e, M iddlesboro, K Y  40965  ( Certified M a il)
/ jf


