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This case is before ne based upon a Petition for Assessnent
of Cvil Penalty filed by the Secretary (Petitioner) alleging a
vi ol ati on by Appal achian Collieries (Respondent) of 30 C. F.R
" 75.388(b)(3), and 30 CF.R " 75.388(c)(2). Pursuant to
notice, the case was heard in Johnson Cty, Tennessee, on
May 24, 1995. Roger Pace testified for Petitioner. Janes Ford,
and M chael Bates testified for Respondent.

Fi ndi ngs of Fact and Di scussion

Violations of 30 CF.R " " 75.388 (c)(2) and 75.388(b)3

Roger Pace, an MSHA | nspector, testified that on June 17,
1994, he inspected Respondent's No. 2 mne. He indicated that on
both ribs in the No. 3 and No. 4 entries in the area of the
wor ki ng faces, he observed seal ed auger hol es at 45 degree
angles. He also noted that boreholes had been drilled on both
ribs. Pace neasured the depth of these boreholes by manual |y
pulling a tape neasure froma spool, and pushing it in the
boreholes. He indicated that the tape stopped at the back of
the holes. The depth of each of the holes was neasured at
14 feet. He issued a citation alleging a violation of 30 C.F.R



" 75.388(c)(2), which, in essence, provides that borehol es
drilled in the rib at an angle of 45 degrees should be at | east
20 feet deep.

In addition, Pace observed that three boreholes had been
drilled in the advancing faces in the No. 3 and No. 4 entries.
Usi ng the sane nethod as he used in neasuring the 45 degree angle
bor ehol es, he neasured these holes at the faces to a depth of
only 7 1/2 feet. He issued a citation alleging a violation of
30 CF.R " 75.388(b)(3) which, as pertinent, provides that
boreholes shall be " . . . always naintained to a distance of
10 feet in advance of the working face." *

Janes Ford, a miner enployed by Respondent, testified that
he had drilled the boreholes in question the day prior to Pace's
i nspection. He indicated, in essence, that the hol es had been
drilled 20 feet deep. He based this opinion on the fact that the
holes were drilled by a barrel conprised of two 10 foot |ong
joints, 1-1/4 to 1-1/2 inches in dianeter. He indicated that
the holes that were being drilled "would sonetinmes fall in"

(Tr. 53). He also said that the drill barrel could have been
inserted into the boreholes about 5 or 6 feet. He stated that in
order for the barrel joint to penetrate further, "You' d have to
put it back to the drill and work it back out" (Tr. 62).

Ford indicated that subsequent to the issuance of the
citation on June 17, four 6-foot |long roof bolts, each having a
di aneter of a half inch, were wel ded together and then pushed
into each of the cited boreholes. According to Ford, "[w e had
so nmuch sticking out, the hole | ooked Iike two or three foot. So
we had 20, 21 feet" (Tr. 69). Ford also indicated that there was
mud in the drilled holes.

Respondent's w tnesses have not specifically contradicted
the testinony of Pace, that as neasured by him the depth of each
of the boreholes was | ess than nmandated by Section 75.388, supra.

M chael Bates, Respondent's Safety Director, indicated that
there was nud in the holes, and that operation of the drill
causes the holes to becone "real rough" (Tr. 80). However, there
is no specific evidence that any nmud or other obstructions were
present in the holes nmeasured by Pace to such a degree as to have
i npeached the accuracy of his nmeasurenents. Ford indicated that
the holes being drilled on June 16, 1994, were 20 feet deep.
However, he did not indicate that any of the holes were neasured.

Nor did he indicate the length of the portion of the 20 foot
barrel, if any, that had not penetrated the holes. Ford
testified that the holes were neasured by inserting four 6-foot
| ong bolts wel ded together in the holes, and they were 20 to
21 feet deep. This was based upon his opinion that the bolts

'Both parties agree that this |anguage stipulates that the
borehol es be maintained to a depth of 10 feet.




protruded 2 to 3 feet fromthe holes. Ford did not testify as to
the exact length of the welded bolts that had not penetrated the
holes. Nor was this established by any other evidence. Bat es

i ndi cated that once the heads were cut off, the four 6-foot |ong
bolts that had been wel ded together, their length totaled

21 feet. He stated that he was present when these wel ded bolts
were inserted into the three cited boreholes at the face, and
that, "you had about a foot sticking out"” (Tr. 79). However,
Respondent’'s wi tnesses did not adduce any evidence as to the
precise length of the four welded bolts, nor the anmount of the
bolts that had not penetrated. For these reasons, | find that
Respondent's evidence is not sufficient to rebut the testinony of
Pace. | thus conclude that Petitioner has nmet his burden of
establishing that Respondent was in violation of Sections
75.388(b)(3), and (c)(2), supra, as cited.

| reject the argunent advanced by Respondent that the two
citations at issue were invalidly issued as they each cite a
viol ation of the sanme standard. This argunent is wthout nerit,
as two different subsections of Section 75.388, supra, were cited
covering two different situations.

1. Significant and Substanti al

Both citations at issue set forth findings of significant
and substantial. According to Pace, boreholes are required to be
drilled in order to detect the presence of water, |ow oxygen, or
met hane in adj acent sealed areas. He explained that the escape
of any of these hazardous materials resulting froman inadvertent
entry into a sealed area could cause serious injuries or
fatalities. He opined that it was reasonably likely for nethane
to accunmul ate in the abandoned auger hol es.

A "significant and substantial"™ violation is described in
section 104(d)(1) of the Mne Act as a violation "of such nature
as could significantly and substantially contribute to the cause
and effect of a coal or other mne safety or health hazard."

30 CF.R " 814(d)(1). A violation is properly designated
significant and substantial "if, based upon the particular facts
surrounding the violation there exists a reasonable |ikelihood
that the hazard contributed to will result in an injury or

i1l ness of a reasonably serious nature.” Cenent Division,

Nati onal Gypsum Co., 3 FMSHRC 822, 825 (April 1981).

In Mathies Coal Co., 6 FMSHRC 1, 3-4 (January 1984), the
Comm ssion explained its interpretation of the term"significant
and substantial" as foll ows:




In order to establish that a violation of a
mandatory safety standard is significant and
substantial under National Gypsumthe Secretary of
Labor must prove: (1) the underlying violation of a
mandatory safety standard; (2) a discrete safety
hazard--that is, a neasure of danger to safety-
contributed to by the violation; (3) a reasonable
i kelihood that the hazard contributed to will result
in an injury; and (4) a reasonable likelihood that the
injury in question will be of a reasonably serious
nat ur e.

In United States Steel M ning Conpany, Inc., 7 FMSHRC 1125,
1129, the Conmm ssion stated further as foll ows:

We have explained further that the third el enent
of the Mathies fornula "requires that the Secretary
establish a reasonable |ikelihood that the hazard
contributed to will result in an event in which there
is an injury." US. Steel Mning Co., 6 FVMSHRC 1834,
1836 (August 1984). W have enphasized that, in
accordance wth the | anguage of section 104(d) (1), it
is the contribution of a violation to the cause and
effect of a hazard that nust be significant and
substantial. U S. Steel Mning Conpany, Inc., 6 FMSHRC
1866, 1868 (August 1984); U.S. Steel M ning Conpany,
Inc., 6 FMSHRC 1573, 1574-75 (July 1984).

Hence, the Secretary nust establish that there was a
reasonabl e |ikelihood of an injury producing event, i.e., a fire,
an expl osion, or exposure to | ow oxygen contributed to by the
| ack of boreholes. An injury-producing event can occur only if
there is a cut-through into an area containing | ow oxygen or
met hane in an expl osive range. This event in turn depends upon
the manner in which the cutting mner is being operated, its
di stance to the sealed area, and the presence in the seal ed area
of | ow oxygen and expl osive nethane. All these factors operate

i ndependently of the failure to drill boreholes of the proper

I ength, the violative acts herein. | thus find that it has not
been established that there was an injury producing event |ikely
to have occurred as a result of the violations herein. | find

that it has not been established that the violati ons were
significant and substanti al .

I11. Penalty

| find that Respondent did drill boreholes the day prior to
its being cited. There is no evidence that Respondent did not
exercise ordinary care in ensuring the proper depth of the holes
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in question. | find that Respondent was negligent to only a | ow
degree. | also find that should m ners have been exposed to
hazardous materials in an abandoned area as a result of
i nadvertent cut-through, and should these materials not have been
det ect ed beforehand due to i nadequent |ength of the borehole, a
fatality m ght have resulted. Therefore the gravity of these
violations is high. | have considered the size of Respondent's
operation, as indicated by the parties' stipulation filed
subsequent to the trial, and conclude that a penalty of $1, 000
for each of the two violations herein is appropriate to its size,
and the factors set forth in Section 110(i) of the Act.

ORDER

It is ORDERED that Respondent pay a total penalty of $2,000
wi thin 30 days of this decision.

Avram Wi sber ger
Adm ni strative Law Judge

Di stribution:

Thomas A. G oonms, Esq., Ofice of the Solicitor, U S. Departnent
of Labor, Suite B-201, 2002 Richard Jones Road, Nashville,
TN 37215-2862 (Certified Mail)

Ri chard D. Cohelia, Safety Director, Appal achian Collieries
Corp., P.O Box 311, Brookside, KY 40801 (Certified Mil)
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