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D & E COAL COVPANY, | NC. ,
Respondent

DEFAULT DECISION

Before:Judge Hodgdon

This case s before n e ona petition for assessn ert of civil pers ky filed by the
Secretary of Labor, actirg through his M ire Sifety ard Hea kkh A dn inistration (M SHA),
agairst D & E Coal Con pary, Irc, pursiant to Section 105 of the Federa I M ire Sifety ard
Heakh A ct of 1977, 30 USC. * 815. The petition a lkyes seven vioktiors of the Secreta ry=s
nardatory hea kh ard safety stardards ard seeks a perw lky of $35000.00. For the reasors set
forth below, I find the con pary indefau k, affim the orders ard assess a pern lty of
$500000.

The con pary has been reca keatrart at a ll stages of this proceediry. The Chief
Adn instrative Law Judge issued two orders to show cuse before D & E resporded to the
petition for assessn ert of perw ky.

OnMay 9, 1995, a preheariry order was issued to the parties requestiry a resporse rot
kter thanMay 26, 1995. The order infom ed the parties that "[fR ik re by ary party to
con ply with this order will subject the party indefau k to a show cuse order ard possible
defau k decision’



A copy of a ktter, dated Jure 26, 1995, fran the Secretary to RespordertS cou reel
was received Inthis office onJure 29. The ktter indiated that the parties had reached a
settlen ert agreen ert ard requested that the agreen ert enclosed with the letter be siyred and
retu med to the solicitor S office for sibn ission to the judge.

OnAugust 2, 1995, cal reel for the Secretary was irform ed by Respordert§ attorrey,
Hem an W . Lester, Esqu ire, that he ro loryer represerted the con pary. Corsequertly, on
August 15, cou reel sert arother copy of the agreen ert directly to D & E Coal Con pary,
requestiry a resporse by August 31, 1995, Not receiviny a resporse by that date, the
Secretary filed a n otion for defau k judgn ert on Septen ber 1, 1995. The con pary did rot
respord to the n otion

Conn ision Ru ke 66(a), 29 CFR. " 2700 66(a), req ires that "[whena party faik to
con ply with anorder of a Judge .. .anorder to show cuse shall be directed to the party
before the ertry of ary order of defau kt or disn 51§ Ru ke 66(¢),

29 CFR. " 2700 66(c), provides that "jw hen the Judge finds a party indefau k ina civil
pere lty proceediry, the Judge shall a ko erter an order assessiry appropriate pers kies ard
directirg that such pern kies be paid.

A ccordiny ly, on Septen ber 25, 1995, an Order to Show Cause was issued orderiny the
Respordert to show cuse within 15 days of the date of the order why a Defau lt Decision
finding that it viokted Sectiors 75220(a)( 1, 75203(a), 75370(c), 75.1725a), 75.334(c)(3)
and 75364(b)(4) of the ScretaryS Regu ktiors,

30 CFR. "7 75220(a)(1), 75203(a), 75370(c), 75.17251a), 75334(c)(3) ard 75364(b)(4),
ard assessirg and directiry payn ert of the proposed persn ky of $35000.00 shou K rot be
ertered pursiant to Con n ision Ru ke 66,29 CFR. " 2700 66.

The order to show cause was sert to the Respordert=s presidert by certified n a ik reim
receipt requested. On
October 17, 1995, the order was retu med to this office in its oriy ire | ervelope by the US.
Posta 1 Service w ith the rotation that it had been Arefused §



ORDER

Bised on the above facts, I fird that the Respordert, D & E Coal Con pary, is In
defau k inthis n atter. A ccordirg ly, Order Nos. 4003887, 4011787, 4011788, 4012381,
4012385, 4012392 ard 4012394 are AFFIRMED. D & E Coal Con pary, Irc, 1S
ORDERED TO PAY a civil pere lty of 85000.00 within 30 days of the date of this
decision. On receipt of payn ert, this proceedirny s D IS1 ISSD.

T. Todd Hodgdon
Adm ni strative Law Judge
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