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In these consolidated cases, the Secretary of Labor
(Secretary) has filed petitions for assessnent of civil
penal ties, alleging violations by the Harlan Cunberl| and Coal
Conmpany (Harlan Cunberl and) of various and sundry mandatory
standards set forth in Title 30 of the Code of Federal
Regul ations. Pursuant to notice, these cases were heard before

me on February 22-23, 1995, in London, Kentucky. The parties
filed posthearing briefs and proposed findings of fact and



concl usions of law on June 28, 1995, which | have duly considered
in witing this decision.

During the course of the trial of these cases, the parties
di scussed and negoti ated settl enments concerni ng sone of the

citations contained in these five dockets. | wll deal wth and
di spose of these settled citations in this decision as well as
decide the remaining i ssues concerning the still contested

citations, in order, by docket nunber.

In addition to the argunments presented on the record in
support of the proposed settlenents, the parties al so presented
i nformati on concerning the six statutory civil penalty criteria
found in section 110(i) of the Act. After careful review and
consi deration of the pleadings, argunents, and subm ssions in
support of the proposed settlenents, and pursuant to Conm ssion
Rule 31, 29 CF.R " 2700.31, | rendered bench deci sions
approvi ng the proposed settlenents. Upon further review of the
entire record, | conclude and find that the settl enent
di sposi tions which have been previously approved are reasonabl e
and in the public interest, and ny bench decisions are herein
reaf firned.

Docket No. KENT 94-267

The parties have agreed to settle five of the six citations
included in this docket as foll ows:

30 CF. R
Cl TATI ON_NO. DATE SECTI ON ASSESSMENT  SETTLEMENT
3835289 7/ 30/ 93 75. 400 $ 412 $ 350
3835291 7/ 30/ 93 75. 400 412 350
4040231 8/ 13/ 93 75. 330 147 124
4040189 9/ 28/ 93 75. 220 147 124

4040190 9/ 28/ 93 75. 400 204 173



One citation remains to be decided in this docket which was
tried before nme and was subsequently briefed by the parties.
Citation No. 3835295, issued on July 30, 1993, by MSHA I nspector
Larry L. Bush, alleges a violation of the standard found at
30 CF.R ® 75.370(a)(1) and charges as foll ows:

The operator has nade a major ventil ation change by
shutting down the Louellen side fan and taking it out
of service wthout prior approval fromMSHA to do so.

This citation has an unbelievably Iong and tortured history,
begi nni ng even before Novenber 18, 1992, when MSHA | nspect or
Robert Rhea issued an earlier citation, G tation No. 2996273, to
this operator. |Inspector Rhea issued this earlier citation for a
violation of 30 CF. R " 75.310(b) (1) because the respondent was
operating the No. 2 mne fan (the Louellen side fan) froma power
circuit inside the mne rather than from an i ndependent power
circuit as required by the mandatory standard.

For many years before this, the respondent had operated this
extra fan on the Louellen side under a waiver fromthe NMSHA
Di strict Manager based on the perm ssive | anguage in a now
repeal ed mandatory standard (30 CF. R " 75.300-2(c)(1)). The
use of the word "should" in that standard rather than "shall" was
interpreted by MSHA to allow the D strict Manager to exenpt
operators fromthe requirenent that they have an independent
circuit for electrically powered m ne fans.

In 1992, new reqgul ations went into effect maki ng i ndependent
power circuits for mne fans mandatory rather then perm ssive.
On Septenber 2, 1992, respondent applied for a nodification of
this new standard to allow it to continue providing power to its
No. 2 mne fan froma power circuit inside the mne just as it
had done under waiver since 1984. Wiile this request was
pendi ng, I nspector Rhea issued Citation No. 2996273 on
Novenber 18, 1992, for a violation of the new standard, 30 C F. R
" 75.310(b)(1). However, taking note of the pending Petition for
Modi fication, the abatenent of the citation was continually
ext ended, eventually up to July 1, 1993.



On July 8, 1993, MSHA denied Harlan Cunberland's Petition
for Modification. Respondent at that point then had 30 days
within which to file an appeal (that is, request a formal hearing
at the Departnent of Labor) of that denial.

Meanwhi | e, back at the Harlan Field Ofice, |Inspector Rhea
becanme aware that the nodification petition had been denied and
he was informed by M. Cyde Bennett, the General Manager of
Har| an Cunberl and Coal Conpany, that an appeal was going to be
filed. Rhea also states that at sone point M. Bennett |ater
informed himthat the appeal was going to be withdrawn. Harlan
Cunmberl and disputes this and in fact did file a tinely appeal on
July 28, 1993, 2 days before the citation at bar was issued by
| nspect or Bush.

In any event, Rhea, assum ng that Harlan Cunberl and was not
going to pursue the nodification petition any further, sent
| nspector Bush out to termnate Citation No. 2996273.

This citation could have been abated by either shutting down
the No. 2 mne fan (the option taken) or installing a generator
or running a power line in from outside.

When Bush arrived at the mne on July 30, 1993, the No. 2
m ne fan had been shut down. He therefore termnated Ctation
No. 2996273. But one thing |l eads to another. The abatenent of
Citation No. 2996273 was in its turn a violation of 30 CF. R
" 75.370(a) (1) and the cause for the issuance of Citation
No. 3835295, the citation at bar. The shutting down of the
auxiliary fan was a major ventilation change done w t hout the
prior approval of the D strict Manager.

The violation itself is straightforward. The inspector
sinply found that a major change in ventilation had taken place
because of the shutdown of the fan w thout the approval of the
Di strict Manager, period.

The point of contention concerning this citation turns on
what really anmounts to a matter of courtesy or perhaps it could
be called "custom and practice". The operator's position is that
the citation at bar should not have been issued and the earlier
citation should have been extended rather than termnated, until

such time as the Petition for Mdification was finally deci ded.
| nspector Bush hinself allows that he would not have issued the
citation at bar had he known an appeal had been taken fromthe



initial denial of the operator's petition. But he did not know,
and no one at the mne bothered to tell him |If he had known, he
testified that he would have just extended the abatenent period
for Gtation No. 2996273, with the No. 2 fan still running, as it
had since 1984.

The Secretary makes the excellent point in his brief that
with the appeal being mailed from Gay's Knob, Kentucky, on
July 28, 1993, it is highly unlikely that anyone at MSHA had
notice of the appeal until after the issuance of the citation at
bar on July 30, 1993.

This citation was eventually abated by the installation of a
tenporary generator and, |later, a permanent power |ine.

In the final analysis, | find a sinple violation of the
cited standard is proven as charged.

As for the factual disputes in the testinony about who said
what to whom | do not find that Bush or Rhea at any tine ordered
the No. 2 fan shut down, although there undoubtedly was sone
di scussi on about that option as well as the conpany's option to
continue to pursue their Petition for Mdification. | also find
t hat neither Bush nor Rhea was aware of the conpany's appeal as
of July 30, 1993, the date the citation at bar was witten. Had
ei ther of them understood that an appeal was pending, the
citation would not have been issued as a matter of courtesy to
the operator or the existing "customand practice" of that
of fice.

Nonet hel ess, the citation was in fact issued, it does state
a violation, and | amgoing to affirmit herein.

After consideration of all the statutory criteria in
section 110(i) of the Act, | find a civil penalty of $300 to be
appropri ate.



Docket No. KENT 94-309

The parties have agreed to settle four of the el even
citations included in this docket as foll ows:

30 C.F. R

Cl TATI ON NO. DATE SECTI ON ASSESSMENT ~ SETTLEMENT
4040315 10/13/93  75.1101-1 $ 157 $ 120
4040316 10/19/93  75.1103-5(a)(2) 147 110
4040319 10/19/93  75.523 147 110
4040320 10/19/93  75.342(a) (4) 157 120

Seven citations remain to be decided in this docket which
were tried before ne and were subsequently briefed by the
parties.

Citation Nos. 4248531 and 4248533 were issued by NMSHA
| nspector Lloyd Sizenore on July 29, 1993. Both allege nearly
identical violations of 30 CF. R " 75.603, which standard
provides, in relevant part, that "[t]railing cables or hand
cabl es whi ch have exposed wres. . . shall not be used."

Harl an Cunberl and admts the violations of 30 C F. R
" 75.603 (see proposed findings), but disputes the "significant
and substantial" special findings in each citation.

A "significant and substantial"™ violation is described in
section 104(d)(1) of the Mne Act as a violation "of such nature
as could significantly and substantially contribute to the cause
and effect of a coal or other mne safety or health hazard."

30 CF.R " 814(d)(l). A violation is properly designated
significant and substantial "if based upon the particular facts
surrounding the violation there exists a reasonable |ikelihood
that the hazard contributed to will result in an injury or

i1l ness of a reasonably serious nature.” Cenent Division,
Nat i onal Gypsum Co., 3 FMSHRC 825 (April 1981).




In Mathies Coal Co., 6 FMSHRC 1, 3-4 (January 1984), the
Comm ssion explained its interpretation of the term"significant
and substantial" as foll ows:

In order to establish that a violation of a
mandatory safety standard is significant and
substantial under National Gypsumthe Secretary of
Labor nust prove: (1) the underlying violation of a
mandatory safety standard; (2) a discrete safety
hazard--that is, a neasure of danger to safety--
contributed to by the violation; (3) a reasonable
l'i kel i hood that the hazard contributed to will result
inan injury; and (4) a reasonable |ikelihood that the
injury in question will be of a reasonably serious
nat ur e.

In United States Steel M ning Conpany, Inc., 7 FMSHRC 1125,
1129 (August 1985), the Comm ssion stated further as foll ows:

We have explained further that the third el ement of the
Mat hies fornula "requires that the Secretary establish
a reasonable likelihood that the hazard contributed to
wWill result in an event in which there is an injury.”

U S. Steel Mning Co., 6 FMSHRC 1834, 1836 (August
1984). We have enphasized that, in accordance with the
| anguage of section 104(d) (1), it is the contribution
of a violation to the cause and effect of a hazard that
must be significant and substantial. U S. Steel

M ni ng Conpany, Inc., 6 FMSHRC 1866, 1868 (August

1984); U S. Steel M ning Conpany, Inc., 6 FMSHRC 1573,
1574-75 (July 1984).

The trailing cables in question were providing power to the
two shuttle cars noted in the citations (GX-7 and GX-9). These
shuttle cars nove coal fromthe mne to the dunping point and are
conti nuously powered by these trailing cables.

| nspector Sizenore observed exposed conductor wires in both
of these cables. He testified that he could see approxi mately
1 inch of the exposed copper wire conductor in each of these two
cables. These cables carry 277 volts which Sizenore opi ned woul d
cause death or permanent disability fromelectrical shock if
contacted by a m ner.



The conpany's position on these citations is that the cables
are on an automatic reel and are only occasionally mani pul ated by
hand. Also, M. Eddie Sergent testified on behalf of the
respondent that there are many safety features incorporated into
the cable to knock the power off the circuit if a short occurred.

He al so contradicted the inspector's opinion regarding the

i kel i hood of soneone being injured by the condition of these
cabl es as described by the inspector. Sergent testified that

m ners do not normally handl e these cabl es when the power is on,
but he conceded that sonmeone could be injured if he touched an
exposed conductor on the cable.

It seens to nme, however, that having m ners working in close
proximty to an electrical hazard that m ght not be inmediately
obvious to the casual observer, even if these cables are only
occasionally mani pul ated by hand is an accident waiting to
happen. It is reasonably likely in ny opinion that on one of
those "occasions,” a mner could be reasonably expected to
contact the exposed wire and be el ectrocuted. Therefore,
conclude that there was a reasonable |ikelihood that the hazard
contributed to by the violation herein would result in at | east
an injury-producing event. Accordingly, |I find that it has been
established that the violations found herein were "significant
and substantial" and serious.

Upon careful consideration of all of the statutory criteria
in section 110(i) of the Act, | assess a civil penalty of $1200
for each violation, or $2400 for the two.

Citation No. 4248534 alleges a "significant and substantial™
viol ation of the standard found at 30 CF.R " 75.520 and charges
as follows:

The start switch on the No. 2 off standard side 21 SC
Joy shuttle car, will not return to the position that
allows the holding circuit to be activated. The switch
stays in the start position therefore when the cable is
energi zed the car will start. This car is |located on
the No. 4 section. This citation is being issued as a
contributing factor to i mm nent danger w thdrawal order
No. 4248532. Therefore no abatenent is set. O der
dated 07-29-93.

After starting the notor, the start switch is supposed to
spring back to the neutral node. The basic problem here was the
start switch would not return to the neutral node once it was
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activated. This created two separate potential problens: First,
if it was already energi zed and for sonme reason the shuttle car
operator could not hear the car running, he could unintentionally
start the car noving if he accidentally hit the foot swtch,
whi ch essentially functions |ike the gas pedal on an autonobile.
Secondly, in an energency situation where the shuttle car
operator had sonme reason to use the panic bar or deenergi zation
device to stop the shuttle car, the car would start up again on
its own when the panic bar was rel eased.

| find the violation to be proven as charged. The citation
was term nated upon the repair of the start switch, which brought
it into conpliance with the mandatory standard. | therefore wll
affirmthe citation, as nodified herein.

| agree with the operator on the issue of gravity and the
"significant and substantial" special finding. These shuttle
cars have an auto-braking systeminstalled that even | nspector
Si zenore agrees woul d al so have to be unintentionally released to
allow the car to nove. To recap, tw conpletely separate,
i ndependent and uni ntentional actions would have to be taken,
that is, release the auto-brake |ever and press the tram foot

switch in order to allow the shuttle car to nove. In ny opinion
t oo many i ndependent conditions have to co-exist for the car to
unintentionally nove. It is possible, but that is not enough to
carry the Secretary's burden of proof on "S&S". Accordingly,

Citation No. 4248534 will be affirned as a non "S&S" citation and
assessed a civil penalty of $400 in accordance with
section 110(i) of the Act.

Citation Nos. 4040061, 4040439, and 4040440 were all issued
by I nspector Bush on August 30, 1993. All allege violations of
30 CF.R " 75.220 in the No. 1 and 2 left roons off the No. 7
belt main off the 6th right panel.

| nspector Bush identified these three cited areas of the
m ne where he found adverse roof conditions, which according to
the operator's extended cut plan, required the respondent to
[imt the depth of the cut to a "distance conpatible with the
prevailing conditions."” That phraseol ogy "prevailing conditions”
is the bone of contention here.

Harl an Cunberl and's extended cut plan allows extended cuts
up to 32 feet, but when adverse roof conditions are encountered,
they nust Iimt their cuts in accordance with prevailing
conditions. This is a very subjective call, and as the
respondent points out inits brief, the foreman on the scene has
to make it, subject to an MSHA inspector's |ater disagreenent.
And, of course, in case of a disagreenent, the inspector's
opinion prevails, and the citation issues.



In connection with the area cited in Ctation No. 4040061
| nspect or Bush observed heavy rib sl oughage, heavy crushing
action on the pillars, rib rolls and the mne floor heaving.
Wth regard to the area cited in Citation No. 4040440, Bush
testified that there was heavy roof sloughage, stretch cracks and
the roof was | oaded up with pressure. Wth regard to G tation
No. 4040439, Bush testified that |like the other two areas, there
wer e adverse roof conditions which in his opinion precluded the
taking of deep cuts in this area of the m ne.

The crux of these violations are that Bush neasured these
deep cuts as 27 feet (Ctation No. 4040061), 25 feet (G tation
No. 4040439) and 31 feet (Citation No. 4040440) whereas he
believes the prevailing conditions were such that the operator
should have limted the cuts to 20 feet in each of the three
i nstances. \Wether the conpany gets a violation or not is
entirely dependent on whether or not the inspector believes
adverse conditions exist. Although initially the operator has
di scretion under the plan to cut up to 32 feet, if the inspector
subsequent|ly di sagrees, the operator is issued a citation for
violating its roof control plan as happened here.

In this case, the respondent produced expert testinony on
t he basic underlying issue of whether or not there were adverse
conditions extant in these areas which testinony |I find sonewhat
persuasi ve, at |east on the issue of the quantum of negligence
the respondent is properly chargeable wth.

M. Kenneth B. Mracle testified that he has worked 40 years
i n underground coal mnes, including 3 years as an inspector for

MSHA' s predecessor agency, MESA. | found himto be an expert in
roof control, and allowed himto state his opinion on the
ultimate issue in this controversy, i.e., whether the conditions

were so adverse so as to preclude the extended cuts that were
taken. He personally viewed the areas in question and was

convinced that these areas were safely mnable. Hi s findings
contrasted with and contradicted Bush in several inportant
respects concerning the state of the floor and the ribs in the
cited areas.

| am neverthel ess going to go along wth Inspector Bush's
finding that the operator was in violation of its Roof Control
Pl an because sufficiently adverse conditions existed in the cited
areas that should have alerted themto the requirenent to cease
taki ng extended cuts. | amalso going to find as a fact that
taking deep cuts in the face of these conditions exposed the
m ners working and traveling in these panels to the hazards of
roof and rib falls because these deep cuts increased the pressure
on the roof and pillars which, in turn, increased the |ikelihood
of rib rolls which could reasonably be expected to lead to
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injuries to the mners working in these areas. |f the sloughing
of the mne roof or ribs had continued unabated, it is reasonably
likely that a serious injury would have occurred. | therefore am
going to affirmthe three aforenmentioned citations as "S&S"
citations.

In assessing a civil penalty for these violations, however,
| find only "noderate" negligence vice "high" negligence
involved. | do not believe there is any evidence in this record
of "high" negligence. Rather, | find that the conflicting expert
opi ni ons of whether or not the prevailing conditions were adverse
in the cited areas denonstrates the cl oseness and subjectiveness

of this call, and it is a judgenent call made at the operator's
peril, with little or no objective criteria to rely on. After

considering all the statuary criteria in section 110(i) of the

Act, | assess a civil penalty of $500 for each violation, or

$1500 for the three.

Section 104(d)(1) G tation No. 4040438 (GX-13), issued
August 30, 1993, alleges a violation of the standard found at
30 CF.R " 75.220 and charges as foll ows:

Evi dence indicates that the operator had in use a roof
drill on 004 section and did use this drill in heights
exceedi ng the ATRS reach. The maxi num extended reach
of the ATRS is 94 inches and areas were neasured at
107, 110, 105 inches fromfloor to roof, thus roof

bol ti ng was done in unsupported roof inby support.

The ATRS (Autonated Tenporary Roof Support) systemis a
hydraul i c roof support system physically attached to the roof
bolter and its purpose is to provide roof support while the bolt
machi ne operator and his helper install roof bolts. This is
acconpl i shed when hydraulic jacks set a bar, 9 to 11 feet |ong
and 8 to 10 inches w de, under pressure against the m ne roof
whil e bolting takes pl ace.

As | nspector Bush expl ai ned, the ATRS nmechani sm nust be
pressed against the mne roof in order to function as it was
designed. If it is not under pressure against the roof, it
essentially | eaves the m ners under unsupported roof.

Bush's testinony as to what he observed and the basis for
his conclusion that there was in fact, a violation of the cited
standard is as follows in pertinent part (Tr. 205-206):

Q Al right. Wat seam height did you neasure in
gover nnment Exhibit 13?

A. | neasured heights at 107, 110 and 105.

Q Al right. And how high is the extended reach of
t he ARTS systenf?

11



A. | had the bolter operator extend it as far out as
it would go and it would only expand to 94 inches.

Q D d you neasure that?
A Yes, | did.

Q So, what was the obvious conclusion fromthat
measur enent ?

A.  Any places they bolted--any cut places that the
m ner had just cut they would have technically, or
basically be under unsupported roof while bolting.

Q And did M. Shuler tell you that they had in fact bolted
sone places that were higher than 94 inches?

A.  Yes, he did.
Q Is that the basis for your issuing the D1 citation?

A Yes, sir.

Q Based on his know edge?
A Yes, sir.

Basi cal | y, Bush neasured three places that had been bolted,
found that those floor to ceiling neasurenents were 107, 110, and
105 inches, respectively, and that since each neasurenent
exceeded the 94 inch reach of the ATRS, he deduced that there
must have been a violation. He also deduced that no tenporary
supports had been used.

Anticipating the operator's defense, Bush was questioned
about the use of tenporary supports as follows (Tr. 207-208):

Q Now, when you questioned M. Shul er about the use
of this 94 inch ATRS systemin areas that were higher
than that, did you ask--did he indicate to you in any
way that they had set tenporary supports in that area?

No, sir. He did not.

Q And you conclude they had not?
A Yes, sir.
Q And that's why you issued the citation?

12



A. Yes, sir.

But on cross-exam nation, it was al so brought out he had not
asked Shul er anyt hing about tenporary supports either (Tr. 208):

Q Did you ask himspecifically if he had used
tenporary support? You said you concluded that he
hadn't, but did you ask hinf

A It's ny nmenory, if it serves ne correctly, there was no
tenporary supports on the roof.

Q | nean, did you ask M. Shul er had he used any?

A No. sir. But there was no tenporary supports on
the drill.

| agree with the respondent that Bush's rationale for
issuing this citation, gleaned fromhis own trial testinony, is
all based on an assunption or deductive reasoning at best, that
an ATRS viol ation nust have occurred at the three points he
measured. He arrived at this conclusion because: (a) the
operator had in fact bolted sone places that were higher than
94 inches and (b) Shul er volunteered nothing to himabout the
use of tenporary roof supports during the bolting process.
Clearly, he did not witness a violation, he assuned it, or to
cast it in a sonmewhat better light, deduced it from Shuler's
si |l ence.

The fact that Bush saw no tenporary supports on the drill on
August 30, 1993, really adds nothing to the inquiry since no
evi dence of when the suspected violative drilling took place was

introduced into the record. Not only could Bush not renenber
where he made the three neasurenents, he made them at pl aces that
had al ready been bol ted, addi ng confusion to when the roof

bol ti ng had taken pl ace.

The respondent, on the other hand, did produce credible
evidence of its general practice to use steel screw jacks if the
ATRS system cannot reach the ceiling, i.e., when roof heights
exceed the reach of the ATRS, as here. The Secretary has nade no
showing in rebuttal that this general practice was not followed
whenever and wherever the bolting was perforned at the three
pl aces Bush neasured.

Accordingly, | find that the Secretary has failed to carry
his burden of proof with regard to this citation and it will be
vacat ed herein.

Docket No. KENT 94-822
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The parties have agreed to settle three of the five
citations included in this docket as foll ows:

30 CF. R
Cl TATI ON_NO. DATE SECTI ON ASSESSMENT  SETTLEMENT
3835491 11/ 18/ 93 75. 400 $ 178 $ 178
3835492 11/ 18/ 93 75. 700 168 168
3835495 11/ 18/ 93 75.1100-2 178 178

Citation No. 3835490 alleges a "significant and substantial”
viol ation of the standard found at 30 CF.R " 77.205(e) and
charges as foll ows:

The inclined steps leading fromground to drive |evel
on surface did not have side rails or guards to prevent
falling fromside. Steps are approximately 5 ft high.

| nspector Bush testified that this stairway was
approximately 5 feet high and steep, being nore |ike a |adder
than a stairway. He testified that these steps went al nost
straight up and did not have toe boards to prevent a person's
foot from slipping between the steps.

Bush further testified that this mne was classified by MSHA
as being in BE status, that is, nonproducing, but sone persons
were working. He stated that he found M. Bill Shuler, the mne
foreman and one other mner inside the mne working on the belt
entry setting tinbers. He also observed footprints on this
stairway and a well-used pathway fromthe top of the stairway to
t he mandoor going into the belt entry where he found Shul er and
the other mner working within 100 to 150 feet of this portal.

The stairway was not covered and was exposed to the weat her,
causing a further slipping hazard. Bush opined that a m ner
could suffer an injury to his back, neck, arns or legs if he fel
fromthis unguarded stairway. He recounted a tale of a disabling
back injury that had occurred to a friend of his who fell on his
own sel f-rescuer

Bush served the citation on Bill Shul er, whom he believed
had probably travelled into the mne by way of these steps on the
date he issued this citation. Shuler told Bush that he (Shuler)
woul d have to get the construction crew back to the mne site to
install the handrails.

The operator's defense is that the steps were sinply still

under construction. They were not yet conplete, but M. Sergent,
who testified for the operator, was unable to state how I ong the
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steps had set there wi thout the handrails.
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The operator also argues that the likelihood of an injury is
renote because of the limted exposure of mners to the hazard.
But | note that whether the footprints and foot traffic are
attributable to the construction crew or the mners, the risk of
injury is not reduced and the gravity remains the sane. Any
person, mner or construction worker, using these steps is
exposed to the serious slip and fall hazard presented.

Accordingly, | amgoing to affirmthe citation as issued and
assess a civil penalty of $168, as proposed by the Secretary.

Citation No. 3835496 alleges a "significant and substantial”
viol ation of the standard found at 30 CF.R " 75.1106-5(a) and
charges as foll ows:

The oxygen gauge | ocated at No. 4 belt tail piece was
damaged and cutting pressure could not be determ ned.

At trial, Inspector Bush was unable to recall the nature of
the damage to the pressure gauge which allegedly caused it to be
i noperative. Consultation with his notes failed to shed any
[ight on the subject. Al he could testify to was that the
oxygen gauge was sonehow damaged and cutting pressure could not
be determned. But that is the allegation contained in the
citation, alnost word for word, not the proof of the facts to
support that allegation. | pointed out to the wtness and
counsel for the Secretary at the hearing, that this citation and
these factual nmatters have now been contested by the respondent
and they are entitled to factual proofs of these allegations.

It boils down to the proposition that the Secretary was
proving the fact of the violation by the fact that Inspector Bush
issued the citation. He told us that he does not issue frivolous
citations. |If it is not a violation, he would not issue a
citation. Learning that provided little confort for the
respondent and they noved to vacate the citation. That notion is
granted for failure of proof and Ctation No. 3835496 will be
vacat ed herein.
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Docket No. KENT 94-844

The parties have agreed to settle six of the nine citations
included in this docket as follows:

30 C.F.R
Cl TATI ON NO. DATE SECTI ON ASSESSMENT ~ SETTLEMENT
3835498 11/23/93  75.370(a) $ 168 $ 168
3835500 11/23/93  75.370(a) 168 168
4257801 11/23/93  75.370(a) 168 168
4257802 11/23/93  75.370(a) 168 168
4257803 11/23/93  75.370(a) 168 168
4257804 11/23/93  75.370(a) 168 168

Three citations remain to be decided in this docket which
were tried before ne and were subsequently briefed by the
parties.

Citation No. 3835497 alleges a "significant and substantial"
viol ation of the standard found at 30 CF.R " 75.202(a) and
charges as foll ows:

There is an area of |oose broken roof approximately
20 ft X 20 ft 4 crosscuts inby the No. 3 belt power
center in the intake air course.

Al t hough the roof was bolted, it had broken at an angle up
over the bolts so that the roof bolts were exposed. You could
see the bolts above the roof that had separated. The hazard was
the | oose broken roof itself and the fact that its |located in the
intake air course, which is the main escapeway. Because it is
the primary escapeway for the mne, it has to be exam ned at
| east weekly when nen are working at the mne. Furthernore,
there were punps and seals located inby the area of this roof and
when mners are working underground, a preshift exam nation woul d
have to be perfornmed daily.

At the tinme this citation was witten, the mne was in a BE

status, that is, it was not producing coal, but two nen were
wor ki ng under ground nevert hel ess.
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The violative condition is unrebutted in the record. The
operator instead has focused on the |ikelihood of exposure to
this roof fall hazard that its two m ners working underground
woul d have faced. According to Bush, this mne has a history of
bad roof conditions and he testified that if this condition had
not been abated, the roof would have coll apsed. He went on to
state that if such a collapse occurred with a mner in the
i mredi ate area, he would have expected the injury to be at |east
of a disabling nature depending on the anmount of material which
fell out of the roof.

While the mners exposed to the hazard created by this
broken and | oose roof nay have been limted in nunber, it
neverthel ess subjected themto a serious |ikelihood of injury.
Accordingly, | amgoing to affirmthis citation as issued and
assess the proposed civil penalty amount of $220.

Citation No. 3835499 alleges a "significant and substantial”
violation of the standard found at 30 CF. R * 75.202(a) and
charges as foll ows:

There is an area of unsupported roof in the entry
leading to the No. 2 and 3 seal. Area is approximtely
20 ft. long and 10 ft w de.

This was a conpletely bare area of the roof, that is, one
| acki ng any kind of roof support. The cribs which had been
installed earlier down the mddle of the entry, were rotten and
deteriorating.

This was al so an area through which the m ner exam ning the
No. 2 and 3 seals would have had to travel to nake his
exam nation, and this roof hazard subjected himto at |east a
reasonably likely threat of death or serious injury fromroof
fall.

Accordingly, | find the violation proven as charged, wll

affirmthe citation as witten and assess a civil penalty in the
amount of $220, as originally proposed by the Secretary.
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Ctation No. 4257806 alleges a "significant and substantial"
violation of the standard found at 30 C.F. R * 75.400 and charges
as follows:

The power center, 4160 V.A C., located at the start of
the slope to fan had accumul ation of float coal dust

i nsi de the power center and on the electrical
conponents therein.

| nspector Bush testified that he observed a heavy
concentration of float coal dust inside this power center which
was black in color and covered the conponent parts of the power
center, including the connecting | eads, fuses, and insul ators.
He further stated that the power center was turned on when he
observed the float coal dust and that it had various pieces of
el ectrical equipnent connected to it, including a battery charger
and a conveyor belt power junction box.

| nspector Bush al so described the various ignition sources
in the power center which in his opinion could cause this fl oat
coal dust accunul ation to explode or burn. He naned the
transforners, bus bar, and input/output cables. He also
testified that there are electrical arcing sources of ignition as
wel | as heat sources inside this power center and he stated that
the turning on and off of the power center can produce el ectrical
arcing which would ignite or cause this float coal dust to burn.

M ners working in the vicinity of this power center or inby

woul d
be exposed to fire and/or snoke inhalation hazards as well as a
potential explosion of this float coal dust. Bush described an
i nci dent at another m ne where a power center had caught fire and
burned for two hours, emtting snoke and funes to such an extent
that caused the mne to be evacuated, and the mners to suffer
respiratory damage.

| conclude that the Secretary has established an " S&S"
violation of the cited standard. The inspector described a heavy
concentration of black float coal dust inside this power center
whi ch contained a variety of ignition sources. |If this condition
went unabated, | find it would be reasonably likely, in the face
of continuing use, that an explosion or fire would occur,
resulting in at |east serious injury to the mners working near-
by or inby this power center.
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Upon careful consideration of all of the statutory criteria
contained in section 110(i) of the Act, | find a civil penalty of
$168, as originally proposed by the Secretary, to be appropriate,
reasonable, and in the public interest.

Docket No. KENT 94-845

The parties have agreed to settle both of the citations
contained in this docket on the follow ng terns:

30 CF. R
Cl TATI ON_NO. DATE SECTI ON ASSESSMENT  SETTLEMENT
3835488 11/ 18/ 93 75.512 $ 178 $ 89
4257805 11/ 23/ 93 75.202(a) 987 400**

* Citation nodified to delete "S&S"' special findings.
** The section 104(b) order issued in conjunction with this
citation, Order No. 3164779 is also vacated as a part of this
settl enent.

Accordingly, | enter the follow ng:

ORDER

Docket No. KENT 94-267

1. Citation Nos. 3835289, 3835291, 4040231, 4040189,
4040190, and 3835295 ARE AFFI RVED

2. Respondent |S ORDERED TO PAY the assessed ci vi
penal ties of $1421 to the Secretary of Labor within 30 days of
this decision. Upon receipt of paynent, this case IS D SM SSED

Docket No. KENT 94-309

1. Citation Nos. 4040315, 404316, 4040319, 4040320,
4248531, 4248533, 4040061*, 4040439*, 4040440* ARE AFFI RVED

* Modified negligence finding from"high" to "noderate".

2. Citation No. 4248534 | S AFFI RVED as a non " S&S"
citation.

3. Citation No. 4040438 IS VACATED.
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4. Respondent |S ORDERED TO PAY the assessed ci vi
penal ties of $4760 to the Secretary of Labor within 30 days of
this decision. Upon receipt of paynent, this case |I'S DI SM SSED

Docket No. KENT 94-822

1. Citation Nos. 3835491, 3835492, 3835495, and 3835490 ARE
AFFI RVED.

2. Citation No. 3835496 |S VACATED

3. Respondent IS ORDERED TO PAY the assessed civi
penal ties of $692 to the Secretary of Labor within 30 days of
this decision. Upon receipt of paynent, this case IS D SM SSED

Docket No. KENT 94-844

1. Citation Nos. 3835498, 3835500, 4257801, 4257802,
4257803, 4257804, 3835497, 3835499, and 4257806 ARE AFFI RMED

2. Respondent IS ASSESSED civil penalties of $1616, and
havi ng al ready paid $1008 of this penalty to the Secretary of
Labor previously, |'S ORDERED TO PAY the renmining $608 to the
Secretary of Labor within 30 days of this decision. Upon receipt
of paynent, this case IS DI SM SSED.

Docket No. KENT 94-845

1. Ctation No. 4257805 IS AFFI RVED. The section 104(b)
order issued in conjunction with this citation, Oder No. 3164779
| S VACATED

2. Ctation No. 3835488 IS AFFI RVED as a non " S&S"
citation.
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3. Respondent IS ORDERED TO PAY the assessed civil
penal ties of $489 to the Secretary of Labor within 30 days of
this decision. Upon receipt of paynent, this case |I'S DI SM SSED.

Roy J. Maurer
Adm ni strative Law Judge

Di stribution:

Thomas A. G oons, Esqg., Ofice of the Solicitor, U S. Departnent
of Labor, 2002 Richard Jones Road, Suite B-201, Nashville, TN
372215-2862 (Certified Mil)

H. Kent Hendrickson, Esq., R ce & Hendrickson, P. O Box 980,
Harl an, KY 40831 (Certified Mail)

dcp
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