FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES
2 SKYLINE, 10th FLOOR
5203 LEESBURG PIKE
FALLS CHURCH, VIRGINIA 22041

March 28, 1995

SECRETARY OF LABCR, : Cl VIL PENALTY PROCEEDI NGS
M NE SAFETY AND HEALTH :
ADM NI STRATI ON ( MSHA) , : Docket No. KENT 94-275
Petiti oner, : A.C. No. 15-16418-03549
V. :
: Docket No. KENT 94-921
DAY BRANCH COAL CO., INC., : A.C. No. 15-16418-03557
Respondent

Docket No. KENT 94-388
A.C. No. 15-16418-03551

No. 9 M ne

Docket No. KENT 94-276
A.C. No. 15-16927-03543

Docket No. KENT 94- 389
A.C. No. 15-16927-03547

Docket No. KENT 94-390
A.C. No. 15-16927-03548

No. 10 M ne
DECI SI ON

Appear ances: Joseph B. Luckett, Esq., Ofice of the Solicitor,
U S. Departnent of Labor, Arlington, Virginia, for
Petitioner;
Walter M Jones, Jr., Esq., Watt, Tarrant &
Conmbs, Louisville, Kentucky, for Respondent.

Bef or e: Judge Fauver

These civil penalty cases were brought by the Secretary of
Labor for alleged violations of safety and heal th standards under
" 105(d) of the Federal M ne Safety and Health Act of 1977,

30 U S.C. " 801 et seq.

Respondent is a small to nmedium sized operator. The cases
i nvol ve 40 all eged violations, 28 of which were the subject of
speci al assessnents. The total proposed penalties are $94, 939.



Respondent concedes the viol ations, but contends the
penal ti es should be only nom nal because the proposed penalties
woul d adversely affect Respondent's ability to continue in
busi ness. No ot her defenses are raised.

Ms. Betty Cassim the office manager and bookkeeper of
Respondent, testified that Respondent is owned by M. Bobby Joe
Hensl ey, the president of the corporation, who al so owns ot her
corporations, such as Bob and Tom Coal Conpany. Respondent has
been operating at a loss for several years. Respondent and
anot her corporation owned by M. Hensley have outstandi ng debts
to vendors in the amount of $250,000 with nore than half of this
anount owed by Respondent. Recently, a United States District
Attorney filed a collection suit agai nst Respondent for over
$500,000 in final civil penalties and interest due under the M ne
Act. M. Cassimstated that Respondent is unable to pay the
anounts involved in that case.

M. James Laws al so testified on behalf of the Respondent.
M. Laws is a tax consultant who has worked for M. Hensley for
approximately 15 years. He stated that Respondent had entered
into an agreenment with the Internal Revenue Service for
instal |l ment paynents of back taxes over $138,000, but IRS has
recently informed himthat it intends to void the agreenent for
nonpaynent and to seize Respondent's assets and shut down its
operations. M. Laws stated that no litigation was expected by
Respondent to prevent this action by the IRS.

DI SCUSSI ON W TH FURTHER FI NDI NGS, CONCLUSI ONS

Section 110(i) of the Act provides six criteria to be
considered in assessing civil penalties:

The Comm ssion shall have authority to assess all civil
penalties provided in this Act. |In assessing civil
nmonet ary penalties, the Comm ssion shall consider the
operator's history of previous violations, the

appropri ateness of such penalty to the size of the

busi ness of the operator charges, whether the operator
was negligent, the effect on the operator's ability to
continue in business, the gravity of the violation, and
t he denonstrated good faith of the person charged in
attenpting to achieve rapid conpliance after
notification of a violation. |n proposing civil

penal ties under this Act, the Secretary may rely upon a
summary review of the informati on avail able to him and
shall not be required to nmake findings of fact
concerni ng the above factors.

The effect of a penalty on the operator's ability to
continue in business is not dispositive, but is one factor to



consider. The Act does not state that m ne operators who are
operating at a loss are exenpt fromcivil penalties or should
receive only nom nal penalties.

Respondent has a long history of serious, repeated m ne
safety and health violations and has regularly failed to pay
about 80 percent of the final civil penalties assessed against it
under the Mne Act.! This conduct plainly jeopardizes its
enpl oyees whi | e di sadvant agi ng conpetitors who pay final civil
penal ti es due under the Act.

The instant cases involve nunerous charges of high
negl i gence, unwarrantable failures to conply with the Act and
hi gh gravity in exposing Respondent's enpl oyees to serious
hazards. Respondent has not contested the charges.

The record shows nunerous liabilities incurred by Respondent
wi th no apparent intention of paying them These total well over
$1 mllion in unpaid federal taxes, accounts due to banks,
suppliers and manufacturers, and civil penalties for mne safety
and health viol ations.

Thus, Respondent is a frequent, serious violator of m ne
safety and health standards that seeks an exenption fromcivil
penalties (or to be assessed only nom nal penalties) because of
financial hardship. On this record, | find that it would be
contrary to the public interest and to the safety of Respondent's
enpl oyees, to all ow Respondent to violate mne safety and health
standards with only nomnal civil penalties.

Respondent's business conduct in failing to neet its
financial obligations, including federal inconme taxes, bank
| oans, accounts payable, and civil penalties for serious m ne
safety and health violations, may cause it to go out of business.
However, this result is not prohibited by " 110(i) of the Act.

! Under " 105(a) of the Act, proposed civil penalties that
are not contested by the operator, and penalties adjudicated
bef ore the Conm ssion, becone final orders of the Conmm ssion.
These are not subject to review by any court or agency. | find
that failure of the operator to conply with such orders is an
adverse factor in assessing the operator's "history of previous
vi ol ations"” under " 110(i) of the Act.



In balancing all the criteria in " 110(i), | find that the
proposed civil penalties in these cases should not be reduced.

CONCLUSI ONS OF LAW

1. The judge has jurisdiction in these proceedings.

2. Respondent violated the safety and heal th standards as
alleged in the 40 citations and orders involved in these cases.

3. The proposed penalties are found to be appropriate for
the violations involved. Accordingly, Respondent is assessed
civil penalties of $94,939.

ORDER

WHEREFORE | T | S ORDERED t hat :

1. The 40 citations and orders involved in these proceedi ngs
are each AFFI RVED

2. Respondent shall pay civil penalties of $94,939 within 30
days fromthe date of this Decision. Provided: the Secretary may
agree to a schedule of installnent paynments with accrued interest
if the Secretary determ nes that such schedule is appropriate and
in the public interest.

WIIliam Fauver
Adm ni strative Law Judge
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