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These cases are before nme upon petitions for civil penalty
filed by the Secretary of Labor pursuant to Section 105(d) of the
Federal M ne Safety and Health Act of 1977, 30 U.S.C. " 801 et.
seq., the "Act," charging Sextet M ning Corporation (Sextet) wth
four violations of mandatory standards and seeking civil
penal ties of $17,000 for those violations. The issue before ne
is whether Sextet violated the standards as charged and, if so,
what is the appropriate civil penalty to be assessed considering
the criteria under Section 110(i) of the Act. Additional
specific issues are addressed as not ed.

Order No. 3547919, issued pursuant to Section 104(d) (1) of
the Act,' alleges a "significant and substantial” violation of

! Section 104(d) (1) reads as follows:

| f, upon any inspection of a coal or other mne, an aut hori z

that, while the conditions created by such violation d not
cause i mm nent danger, such violation is of such nature as
could significantly and substantially contribute to the cause
and effect of a coal or other mne safety or health hazard,
and if he finds such Footnote 1 Conti nued



the standard at 30 C.F. R " 75.517 and charges as foll ows:

The trailing cable supply[sic] power (300 VDC) to the
10 S/ C shuttle car conpany nunber CA 10 being

operated on the A1 Unit MMJ | DOOL had heat damage

to approximately 30 feet of cable with 70 pl aces that
the outer jacket and inner insulation was damged
exposi ng the bare phase conductors. Three other
damaged pl aces were found with bare exposed conductors
in the remaining cable.

The cited standard, 30 C.F.R " 75.517, provides in rel evant
part that "power wires and cables . . . shall be insul ated
adequately and fully protected.™

Ted Smith, a field office supervisor for the Mne Safety and
Heal th Adm ni stration (MSHA) who has 24 years experience in the
m ning industry and as a coal mne inspector, was conducting a

violation to be caused by an unwarrantable failure of such operator
Act. If, during the sane i nspection or any subsequent
i nspection of such mne within 90 days after the issuance of
such citation, an authorized representative of the Secretary

finds another violation of any mandatory health or safety
standard and finds such violation to be also caused by an
unwarrant abl e failure of such operator to so conply, he
shall forthwith issue an order requiring the operator to
cause all persons in the area affected by such violation,
except those persons referred to in subsection (c) to be
withdrawn from and to be prohibited fromentering, such area
until an authorized representative of the Secretary

determ nes that such vi ol ati on has been abat ed.



routine health and safety inspection at the West Hopkins No. 11
M ne on Qctober 9, 1993, when he issued the subject order.
According to Inspector Smth, the cited 300 volt DC cable was
bei ng used to provide power to the shuttle car. The shuttle car
had been used to transport coal fromthe face to the | oading
poi nt and, when cited, was |ocated near the feeder. The shuttle
car was not then being used, however, since production had been
hal ted under a "Section 103(k)" order. The cable was connected
to the power center and to the shuttle car at the tine it was
cited and no warni ngs had been posted regardi ng the danaged

cabl e.

Smth described the trailing cable as obl ong shaped, two
inches wide, 3/4 inch thick and 550-600 feet long. It consisted
of an outer jacket with two phase wires inside protected by
additional insulation. As the shuttle car travels to the face,
some two to five crosscuts away, the cable ordinarily trails
behind the shuttle car on a spool. Thus the cable would
ordinarily be spool ed-off when the shuttle car is operating at
the face.

The outer insulation along the cited 30 feet was "very
brittle" and "inflexible" according to Smth and cracks were
observed in the cable every five inches as it was reeled in. It
was cracked down to the bare phase wires and the cracks were up
to 1/4 inch wwde. According to Smth, the inner insulation was
al so cracked and the bare conductive wires could be seen inside.

There were actually 70 |l ocations with this damage observed al ong
the 30-foot section of cable. Smth concluded that this danage
was caused by excess heat.

Smth also cited three areas on the trailing cable with cut
and abrasion danmage. At these |ocations the conductors were al so
exposed with the copper phase wires observed with a cap lanp. On
the basis of the above evidence, it is clear that the violation
has been proven as charged and, indeed, Respondent acknow edges
the violation.

Smth al so opined that the violation was "significant and
substantial." A violation is properly designated as "significant
and substantial" if, based on the particular facts surroundi ng
that violation, there exists a reasonable |ikelihood that the
hazard contributed to will result in an injury or illness of a
reasonably serious nature. Cenent Division, National Gypsum Co.,
3 FMSHRC 822, 825 (1981). In Mathies Coal Co., 6 FMSHRC 1, 3-4
(1984), the Conmm ssion expl ai ned:

In order to establish that a violation of a
mandat ory standard is significant and substanti al
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under National Gypsumthe Secretary nmust prove:

(1) the underlying violation of a mandatory safety
standard, (2) a discrete safety hazard -- that is, a
measure of danger to safety -- contributed to by the
violation, (3) a reasonable |ikelihood that the hazard
contributed to will result in an injury, and (4) a
reasonabl e likelihood that the injury in question wll
be of a reasonably serious nature.

See al so Austin Power Co. v. Secretary 861 F.2d
99, 103-04 (5th Gr. 1988), aff'g 9 FMSHRC 2015, 2021 (1987)

The third elenent of the Mathies formula requires that the
Secretary establish a reasonable |ikelihood that the hazard
contributed to will result in an event in which there is an
injury, US. Steel Mning Co., 6 FMSHRC 1834, 1836 (1984), and
al so that the likelihood of injury be evaluated in terns of
conti nued normal m ning operations. U S. Steel Mning Co., Inc.,
6 FMSHRC 1473, 1574 (1984); see also Halfway, Inc., 8 FMSHRC 8,
12 (1986) and Southern Ohio Coal Co., 13 FMSHRC 912, 916-17
(1991).

Since the violation is undisputed, it is clear that the
shuttl e car had been operating with this seriously danaged power
cable. It may reasonably be inferred that it would al so have
been returned to service when production resunmed. Wth 300 volts
of direct current flowi ng through these cables there was clearly
a discrete safety hazard.?

| nspector Smth also noted that the mne floor in the area
in which the cable was being utilized was danp and woul d
contribute to the | eakage of power along the outer jacket of the
cable and to persons nearby. Mners also handle the cable in the
normal course of mning. There was al so evidence that the
defective cable could cause the frane of the shuttle car to
becone a shock hazard. As noted by the Secretary, there was
anpl e power to cause heart fibrillation and serious injuries to a
m ner who woul d contact the defective cables or energized shuttle
car. Under the circunstances and relying upon the credible
testinony of Inspector Smith, I find that the violation was
clearly "significant and substantial"” and of high gravity.

21t is further noted that inmm nent danger withdrawal order
No. 3547918, issued under Section 107(a) of the Act, was issued
for the sanme conditions cited in the order at bar. That order
has therefore becone final and the assertions and the inmm nent
danger findings therein may accordingly be accepted as true.



In reaching this conclusion | have not disregarded the
testinony of Sextet's Safety Director Genn Lutz that every
person on the section had been issued rubber gloves. However,

t he usage of such gloves and their insulating ability remins at
issue. In addition, such gloves would not necessarily protect
persons | eani ng agai nst an energi zed shuttle car.

Smth further concluded that the violation was the result of
the operator's "unwarrantable failure” and hi gh negligence.
"Unwarrantable failure" has been defined as conduct that is "not
justifiable” or is "inexcusable." It is aggravated conduct by a
m ne operator constituting nore than ordi nary negligence.

Youghi ogheny and Chi o Coal Conpany, 9 FMSHRC 2007 (1987); Enery
M ning Corp., 9 FMSHRC 1997 (1987).

The Secretary seens to argue that since the heat danage to
the cabl e was obvi ous and extensive, the condition had existed
for a long period and should have been di scovered and corrected.

Smith al so based his unwarrantability findings upon the fact
that he had di scussed with the m ne superintendent and the chief
el ectrician the previous May a nunber of simlar defects in their
trailing cabl es and about their cabl e nmaintenance program The
record al so shows that Sextet commtted 17 violations of the
standard at issue within the two years preceding this violation.

Thi s evidence shows a serious disregard in the maintenance
and/ or replacenent of its power cables. At a mninumthis
hi story and the specific prior warnings given by Inspector Smth
pl aced Sextet on notice that greater care was needed with its
power cables. Wthin this framework of credi ble expert evidence
| conclude that, indeed, the violation was the result of
aggravat ed negligence and "unwarrantable failure."

In reaching this conclusion | have not disregarded the
testinony of Sextet wi tness and forner coal m ne inspector
George Siri. Siri testified that he personally woul d have been
unable to determne how long it would have taken for the anount
of heat damage found on the cited cable. G ven the credible
expert testinony of Inspector Smth, however, | give this self-
serving statenment but little weight. | note, noreover, that even
Siri agreed that the cited cable was conprom sed and shoul d have
been replaced. Siri also acknow edged that trailing cables are
especially prone to heat damage on DC power and in particul ar

where there is a significant anount of cable on the reel. He
further agreed that when the cable loses flexibility and becones
brittle it should be replaced. | have al so considered the

testinony of Genn Lutz that the entire trailing cable is

vi sual |y exam ned during the weekly inspections. However, under
the circunstances of this case, it may reasonably be inferred

t hat such inspection had not been perfornmed or had been perforned
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negligently.

Order No. 3547914, also issued pursuant to Section 104(d) (1)
of the Act, simlarly charges a violation of the standard at 30
C.F.R " 75.517 and all eges as foll ows:

The trailing cable supplying 300 VDC to the CA 2 10SC
shuttl e car being operated on the No. 1 Unit MWVU | DOO1
had 7 places with danage to the inner and outer

insulation with the power conductors bare and exposed.

Sextet also admts to this violation but maintains that the

vi ol ation was neither "significant and substantial" nor the
result of its "unwarrantable failure." According to |Inspector
Smth the cable cited in this order was connected to the cited
shuttle car and the power center at the tinme of his inspection.
There was no evidence that the car or cable had been
t agged-out or that warnings were posted that the cable was
defective. The damage to this cable was not the result of heat
danmage as in the previous violations, but rather from abrasions.

Smith observed seven torn areas in the cabl e exposing both power
conductors. Smth concluded that it was highly likely for
serious injuries to result fromthis damage for the reasons
previously stated regarding the prior violation charged in
Order No. 35479109.

Smth al so concluded that the violation was the result of
"unwarrantable failure" because the danmage was "very obvious."
According to Smth the areas had been scal ped away and anyone on
the section could see the damage. Sm th acknow edged, however,
that this damage could very well have occurred since the previous
requi red weekly electrical exam nation. Even considering the
prior history, without establishing the length of tinme the damage
had existed, | have difficulty finding the requisite aggravated
conduct or onmm ssion sufficient to support a finding of
unwarrantability and high negligence. The order nust accordingly
be nodified to a citation under Section 104(a) of the Act.

Citation No. 3856829, anended from an order issued pursuant
to Section 104(d)(1) of the Act to a citation with reduced
negl i gence under Section 104(a) of the Act, alleges a
"significant and substantial"” violation of the standard at 30
C.F.R " 75.400 and charges as foll ows:

Accunul ation of conbustible materials consisting of

coal dust and | oose coal ranging in depth of 1/2 inch

to 3 inches in depth had been allowed to accunulate in Entries
entry on the 001-O MMJ. Starting approximtely 180 feet outby tt



connecting crosscuts to the | ast open crosscut.
Accunul ations were nmeasured with a wooden fol den [sic]
rul er.

The cited standard requires that "[c]oal dust, including
fl oat coal dust deposited on rock-dusted surfaces, |oose coal,
and ot her conbustible materials, shall be cleaned up and not be
permtted to accunulate in active workings, or on electric
equi pnrent therein.”

Sextet acknow edges this violation but maintains that it was
not "significant and substantial." The factual allegations in
the citation establishing a violation are, therefore, accepted as
true. MSHA Coal M ne Inspector Donald M| burn described the
cited coal dust as black in color and concluded, therefore, that
it was conbustible. According to MIlburn it was 1/2 inch to 3
inches deep in all nine entries and there was no rock dust on the
mne floor. M| burn opined that the accunul ations resulted from
t he overl oadi ng of haul age cars and that it had taken three
production shifts to accunulate to that extent. He based this
conclusion on an estimate that m ning had advanced 50 feet per
shift and, with 180 feet of accunulations, it would, therefore,
have taken about three shifts.

M | burn noted that there had been no m ning because of a
"Section 103(k)" wi thdrawal order that had been in effect since
5:00 p.m two days before on Cctober 7, 1993. Ml burn further
noted that there had been an MSHA i nspection of the sane area of
the mne and that earlier inspection had taken place around 9:00
a.m on Cctober 7. The mne was not then cited for the
accurmul ati ons M| burn found but M I burn concluded that there had
been sufficient tinme fromthe 9:00 a.m inspection until 5:00
p.m that day, when the 103(k) order was issued, for the coa
dust and | oose coal to have accunul ated as he found it on
Cct ober 9, 1993.

M | burn concluded that the violation was the result of
nmoder at e negl i gence based upon his opinion that the condition had
exi sted for several days before the "103(k)" order had been
issued. This testinony is, however, inconsistent with M| burn's
testinony that the sanme unit had been inspected by another NMSHA
i nspector on the norning of Cctober 7, 1993, and that no
accunul ations were cited at that tine. | note, noreover, and
credit the testinony of Gen Lutz, that MSHA | nspector Ogl eshy
had entered the mne at 9:00 a.m on Cctober 7 and had renmai ned
until 1:30 p.m to conplete his inspection. Under the
ci rcunstances the accunul ati ons di scovered by Inspector M I burn
woul d |i kely have been created between 1:30 p.m on Cctober 7 and
5:00 p.m on Cctober 7 when the Section 103(k) order was issued.
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Accordingly I find Sextet to be chargeable with | ower
negl i gence.

However, based upon the exi stence of conbustible
accunul ati ons of coal dust and | oose coal and considering the

el ectrical violations cited on the sane date in the sane m ning

section there can be no doubt that this violation was
"significant and substantial."”

Citation No. 3856828, also anended from an order issued
pursuant to Section 104(d)(1) of the Act to a citation with
reduced negligence under Section 104(a) of the Act, alleges a
"significant and substantial"” violation of the standard at 30
C.F.R " 75.402 and charges as foll ows:

Rock dust has not been adequately applied to the m ne
roof, ribs and m ne bottomon the 001-0 MMJ starting
approxi mately 180 feet outby the 1 thru 9 faces and

i ncluding the No. 10 intake roomentry and then
continuing inby to 40 feet of faces and including
connecting crosscuts. Three rock dust spot sanples were
collected to substantiate this violation.

The cited standard provides as foll ows:

Al'l underground areas of a coal m ne, except

those areas in which the dust is too wet or too
hi gh in inconbustible content to propagate an

expl osi on, shall be rock dusted to within 40 feet
of all working faces, unless such areas are

i naccessi ble or unsafe to enter or unless the
Secretary or his authorized representative permts
an exception upon his finding that such exception
wi Il not pose a hazard to the mners. All crosscuts
that are less than 40 feet froma working face shal
al so be rock dusted.

30 CF.R " 75.403 sets forth the quantities of rock dust

Where rock dust is required to be appli ed,

it shall be distributed upon the top, floor, and
sides of all underground areas of a coal m ne and
mai ntai ned in such quantities that the inconbustible
ot her dust shall be not |ess than 65 per centum but
the inconbustible content in the return air courses
shall be no less than 80 per centum

I nspector M Iburn testified that although there was sone

rock dust on the roof and ribs in the cited area there was none

requirec

cont ent



on the mne floor which was black in color. According to

M | burn, the black col or indicated i nadequate rock dusting and
that it was conbustible, i.e. it would support a fire or
explosion. If it had been properly rock dusted, it would be gray
or white. MIlburn collected three rock dust sanples in the
intake air courses at |east 50 feet outby the face follow ng the
band sanpling procedure. Two of the three sanples showed | ow

i nconbusti ble content at 26 and 22 percent. Ml burn also
observed that the cited area was generally dry and that such dry
condi ti ons woul d aggravate the fire hazard.

M I burn opi ned that the operator "should have known" of the
vi ol ati on because of the vast area involved, i.e. all of the
entries Nos. 1 through 9. | note, however, the testinony of
former MSHA | nspector CGeorge Siri, who observed many of the
entries cited on Cctober 9, 1993. According to Siri, these areas
were not problematic. |In addition, as previously noted, MSHA
| nspector Ogl esby had inspected the sane area until 1:30 p.m on
Cctober 7, 1993, and found no violations. Mreover, from
5:30 p.m on that date until the tinme of the inspection by
M | burn, there had been no production. Under the circunstances I
find | esser negligence for the violation.

For the sane reasons previously noted with respect to
Citation No. 3856829, | find that this condition did, however,
constitute a "significant and substantial” violation. The sane
hazards exi sted and were reasonably likely to cause serious
i njuries.

Considering the criteria under Section 110(i) of the Act I
find that the followng civil penalties are appropriate:

Order No. 3547919 $8, 500
Citation No. 3547914 $500
Citation No. 3856829 $500
Citation No. 3856828 $500
ORDER

Order No. 3547914 is hereby nodified to a G tation under
Section 104(a) of the Act and is AFFIRVED as nodified. Order No.
3547919 and Citation Nos. 3856829 and 3856828 are AFFI RMED and
Sextet M ning Corporation is hereby directed to pay civi
penalties totalling $10,000 within 30 days of the date of this



deci si on.

Gary Melick
Adm ni strative Law Judge

Di stribution:

Anne T. Knauff, Esqg., Susan E. Foster, Esq., Ofice of the
Solicitor, U S. Departnment of Labor, 2002 Richard Jones Road,
Suite B-201, Nashville, TN 37215-2862 (Certified Muil)

FIl em Gordon, Esq., Gordon & Gordon, P.S. C, 1822 North Min
Street, P.O Box 1305, Madisonville, KY 42431-1305 (Certified
Mai |)
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