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Judge Bar bour

These contest and civil proceedings are brought under
sections 105 and 110 of the Federal M ne Safety and Health Act of



1977 (M ne Act or Act, 30 U.S.C. 88 815, 820). They involve
approxi mately 225 citations and orders issued for alleged

vi ol ati ons of mandatory safety and health standards, and arise
out of an explosion that occurred on Novenber 30, 1993, at the
Elmb No. 5 Mne of AA&W Coal s, Inc. (AA&W . The expl osi on took
the life of one m ner.

Foll ow ng an investigation of the accident, the Secretary’s
M ne Safety and Health Adm nistration (MSHA) issued the citations
and orders to AA&W Kyber Coal Co. (Kyber), Jesse Branch Coa
Conpany (Jesse Branch), Berwi nd Land Conpany and Berw nd Natura
Resources Corporation (Berwind) (collectively, the Contestants in
the contest proceedings and the Respondents in the civil penalty
proceedi ngs) .?!

AA&W operated the Elmb No. 5 Mne pursuant to a contract
with Kyber. Kyber, Jesse Branch and Kentucky Berw nd are
subsidiaries of Berwind. The Contestants contend they are not
operators within the nmeaning of the Mne Act and therefore that
the contested citations and orders were issued invalidly. The
Secretary responds that the Contestants are liable jointly and
severally as operators of the mne? AA&Wdoes not dispute the
Secretary’s jurisdiction.

The contest proceedings were bifurcated so that the
jurisdictional status of Berw nd, Kentucky Berw nd, Kyber and
Jesse Branch could be resolved prior to addressing the individua
merits of the cases. Follow ng extensive discovery, the parties
filed 302 joint stipulations of fact (JSF) and cross-notions for
sunmary decision. The Secretary’ s notion was denied. The
Contestants’ notion was granted in part Berw nd Natura
Resources, Corp., 17 FMSHRC 684 (April 1995)).

In ruling on the notions, | outlined the background and
rel ati onshi ps of the Contestants:

AAZW
AA&W is a corporation chartered in Kentucky. The

corporation is closely held by Jimand Harold Akers,
t he conpany's president and vice president. The

! Subsequently, and upon the unopposed notion of counsel

for the Secretary, Kentucky Berw nd Land Conpany (Kentucky
Berw nd) was substituted for Berwi nd Land Conpany in the contest
proceedi ngs (Order Substituting Parties (January 20, 1995)).

2 The parties raise essentially the sane contentions in

the civil penalty proceedi ngs.



brothers are the sole shareholders (JSF 3-7). AA&W
operates several mnes, in which it extracts coal owned
and/ or | eased by others (JSF 10).

In the past, AA&W has operated various m nes
pursuant to contracts with Kyber and Jesse Branch. The
Elmo No. 5 mne was one of those mnes (JSF 20). At
the Elno No. 5 m ne, AA&W enpl oyed approxi mately 20
m ners who produced between 180, 000 and 200, 000 tons of
coal per year (JSF 16, 18).

KYBER

Kyber is a corporation chartered in Kentucky
(JSF 22). Its officers consist of a board chairnman
president, vice president, vice president of
operations, vice president of engineering, treasurer,
assi stant treasurer, secretary, and controller
(JSF 23). Kyber's nane is an amal gam of "Kentucky"
and "Berw nd" (JSF 25).

Kyber | eases | and and coal reserves from Kentucky
Berwi nd and contracts out the mning of the coal.
Kyber owns a preparation plant. Al nost all coal m ned
by Kyber's contractors is bl ended, sized and washed
at the plant. The coal then is sold by Kyber's sales
agent, Berw nd Coal Sales, Inc., a wholly owned
subsidiary of Berwnd (JSF 22, 31).

JESSE BRANCH

Jesse Branch is a corporation chartered in
Kentucky (JSF 23, 34). Jesse Branch has the sane
of ficers as Kyber and the sane people serve in the
same offices in both corporations, including the
mut ual president of Jesse Branch and Kyber, Jimy
Wal ker (JSF 23, 34).

Li ke Kyber, Jesse Branch | eases | and and coal
reserves from Kentucky Berwi nd and contracts with
others to mne the coal it | eases. Jesse Branch al so
owns a preparation plant, and al nost all coal m ned
by Jesse Branch's contractors is bl ended, sized and
washed at the plant. The coal is then sold (JSF 32-
34). Jesse Branch never has extracted coal (JSF 36).

RELATI ONSHI P BETWEEN KYBER AND JESSE BRANCH

The conpani es share a president, Jimy Wl ker; a
vice president of operations, Steve Looney; a vice
presi dent, Randol ph Scott; and a controller, Bob Bond.



In the past, the conpanies also have shared the sane
treasurers and assistant treasurers (JSF 23, 34).
Each of these people perforns duties on behalf of the
two conpani es and as agreed to between the conpanies
(JSF 39).

The conpani es share one office (JSF 40). It was
at this conmmon office that AA&W obtained its weekly
"ticket," listing the amunt of coal received by Kyber

during the week. AA&Wwas paid by Kyber based on its
production as listed on the "ticket" (JSF 49).

Jesse Branch provided map drafting and surveyi ng
services to AA&W Kyber paid Jesse Branch for the
services in a fee based on the tons of coal produced
by AA&W (JSF 41).

Cccasionally, coal produced at Kyber contract
mnes is processed at the Jesse Branch preparation
pl ant (JSF 42). Also, occasionally Jesse Branch and
Kyber use each others equi pnent (JSF 48).

Kyber's secretarial tasks sonetines are perforned
by Jesse Branch's enpl oyees. A Jesse Branch enpl oyee
moni tors the anmount of coal received by both conpanies
fromtheir contract mnes and arranges for its
transportation to the conpani es' preparation plants
(JSF 47, 48).

Kyber, Jesse Branch, and the vast majority of
ot her Berwi nd-rel ated conpani es, are nenbers of the
sane enpl oyee pension plan. This arrangenent is common
to many corporate groups (JSF 46).

KENTUCKY BERW ND

Kentucky Berwind is a Kentucky corporation. It
is a wholly owned subsidiary of Berw nd (JSF 50, 51).
Its principal place of business is Charleston,
West Virginia, but it maintains an office in Kentucky.
Kent ucky Berw nd owns approxi mately 90, 000 acres of
coal reserves in Pike County, Kentucky, some of which
is leased to Kyber (JSF 50-53).

The chairman of the board of Kentucky Berw nd al so
is the chairman of the board of Kyber and Jesse Branch
The vice president of Kentucky Berwind is the vice
presi dent of Kyber and Jesse Branch. Those serving as
treasurer, assistant treasurer, secretary and
controll er of Kentucky Berwi nd serve in the sane
capacities for Kyber and Jesse Branch (JSF 23, 34, 55).



Steve Dale, chief mne inspector and | ands manager
of Kentucky Berw nd, supervises two other conpany m ne
i nspectors, Richard Belcher and Bryan Bel cher (JSF 56,
57).

BERW ND

Berwind is a hol ding conpany incorporated in
Del aware and | ocated in Phil adel phia, Pennsyl vani a.
Berwind is the sole sharehol der of Kyber, Jesse Branch
and Kentucky Berw nd (JSF 58, 63). Berw nd's business
as a holding conpany is to oversee the operations of
its subsidiaries. Berwind is involved also in
deci sions that affect the general direction of business
of its subsidiaries, and Berw nd, as sol e sharehol der,
has the power unilaterally to replace the officers of
its subsidiaries (JSF 64, 66).

C.G Berwind, Jr. is chairman of the board of
Berwi nd. Thomas Fal kie is president of Berw nd and
chai rman of the board of Kyber, Jesse Branch and
Kentucky Berwind. Berwind s vice president is also
vice president of the three subsidiaries. Berwnd's
chief financial officers acted in the sane capacity
for Kyber, Jesse Branch and Kentucky Berwind. |Its
assi stant secretary acted as secretary for the
three subsidiaries and its controller acted as
controller for Kentucky Berwi nd (JSF 23, 34, 54, 60).

Berwi nd's board approved the election of Jinmmy
Wal ker as president of Kyber and Jesse Branch. Wl ker
hired Steve Looney as vice president of operations for
Kyber and Jesse Branch. Fal kie, president of Berw nd,
was aware of Wal ker's decision to hire Looney and
approved [of it] "in general terns" (JSF 67). Bob
Bond, the controller of Kyber and Jesse Branch, also
was hired by Wal ker, and Berw nd's board approved
(ILd.). The president of Kyber and Jesse Branch and
t he president of Kentucky Berwind report to Berwind' s
presi dent (Falkie) (JSF 69).

Berwind's three subsidiaries are required to
submt financial statenents to Berw nd. These
statenents are reviewed by Berwi nd's vice president and
chief financial officer and are used to project
Berwind's cash flow (JSF 70-72). The financial officer
al so receives production reports from Kyber and
Jesse Branch to determ ne whether projected revenues
will be net (JSF 73).

Fal kie and Richard Rivers, Berwind s vice
president, who is also vice president of Kyber,
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Jesse Branch and Kentucky Berw nd, nonitor Kentucky
Berwind' s | ease-hol ding activities and are aware
generally of the econom c performance, personnel,

coal sales and coal quality of Kyber and Jesse Branch
(JSF 75). Falkie receives nonthly reports from Kyber
and Jesse Branch regarding coal production at each m ne
in which contract mning is conducted. At tines,

Fal kie al so receives daily reports on the anmount of

coal processed at Kyber's and Jesse Branch's
preparation plants (JSF 76, 77). In addition

Berwi nd's board receives reports from Kyber and Jesse
Branch that summari ze the production of the
subsi di aries' individual contract operators (JSF 78) (17
FMSHRC at 685-689).

| also described the mne, the | ease under which Kyber
gained the right to mne coal, the contract between Kyber and
AA&W and nunerous aspects of the operation of the m ne as
they related to the Contestants (17 FMSHRC at 689-697).

I n delineating Kentucky Berwi nd’s and Berwind' s relationship
to the mne, | stated:

Kent ucky Berw nd never funded any of AA&W s mi ni ng
operations. Neither |oans nor advances of nobney were
made by Kentucky Berwind to AA&Wor to its officers and
directors for operations at the mne. Kentucky Berw nd
did not pay any debts for AA&Wnor did it pay wages,
benefits or bonuses to any AA&W enpl oyees (JSF 237-
241) .

Kent ucky Berwi nd did not provide or sell supplies,
machi nery or tools to the mne. It did not require
AA&Wt o obtain approval for the purchase, |ease or use
of m ning machinery or equipnent. It did not own any
of the equi pnent used by AA&W (JSF 242-245).

Kyber annually provi ded Kentucky Berwi nd with
current mne maps and on a nonthly basis provided
Kentucky Berwind with reports of the amount of coa
m ned (JSF 256). Kentucky Berw nd received nonthly
royalties fromKyber for the coal (JSF 257).

Kent ucky Berwi nd had no | abor managenent issues or
activities connected with AA&W (JSF 246-248). It did
not share directors or officers or offices with AAGW
(JSF 249-250). The only Kentucky Berw nd enpl oyees who
worked in the mne were those who quarterly entered the
m ne, or who entered upon request, to exam ne the
workings in order to insure coal was being recovered
properly and to check seam hei ghts and tonnages to
confirmroyalties (JSF 252-254).
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Steve Dal e, Kentucky Berw nd's chief mne
i nspect or and manager of |ands, was required to protect
the surface interests of Kentucky Berw nd by preventing
unaut hori zed encroachnment on m ne property and the
theft of tinmber and other surface property (JSF 258)
(17 FMSHRC at 697-698).

* * *

Berw nd never provided funding, |oans or advances
to AAGW I n addition, Berw nd never |ent noney to any
of AA&W's officers, directors or enployees, or paid any
of the conpany's wages, benefits, bonuses or debts
(JSF 259-263).

Berwi nd did not provide any supplies, nmaterials,
machi nery, or tools to AA&GWfor use at the nmine. AA&W
was not required to obtain Berwi nd' s approval before it
obt ai ned machi nery or equi pnment (JSF 264-266) .

Berwi nd had no role in | abor managenent rel ations
connected with AAGW It did not hire, fire or
di sci pl i ne AA&W enpl oyees. It did not supervise or
train them It did not exchange enpl oyees with AA&W
and it did not share directors, officers or
shar ehol ders. Berwi nd enpl oyees did not work
underground at the mne (JSF 268-271, 274).

Berwi nd had no input into the devel opnent of the
specific contract between Kyber and AA&W It received
no production reports or financial reports from AA&GW
It provided no financial analysis or advice to AARW
(JSF 275, 277-278).

Kyber mailed nmonthly reports to Berwind |isting
t he projected tonnage and the anmount of coal actually
m ned for all Kyber contract mnes, including the Elnp
No. 5 Mne. The reports contained small nmaps of areas
of contract mnes that had been m ned (JSF 281). Kyber
al so delivered nonthly financial reports to Berw nd
speci fying the noney generated by m ning operations
i nvol vi ng Kyber's | eased reserves (JSF 282).

Berwi nd reviewed the budgets submtted by its
subsidiaries. |If the Berwi nd board approved the
budgets, Berwind allocated capital to each subsidiary
as necessary to neet the subsidiary's budget.

Expendi tures by subsidiaries that were beyond those set
forth in the budgets were subject to approval by
Berw nd (JSF 281-283).



Nei t her Jesse Branch nor Kyber is profitable.
Berw nd provides funds to themfor their operating
expenses and capital expenditures. Significant capital
expendi tures, such as the purchase of coal preparation
pl ants and expenditures for face-up work to open new
m nes, are approved by Berwind (JSF 284). 1In this
regard, Berw nd approved the expenditure of funds by
Kyber to do the face-up work to open the Elnb No. 5
M ne (JSF 286).

Kyber is one of 21 coal |essees of Kentucky
Berwind in Pi ke County, Kentucky. Berw nd never
recei ved a dividend as a sharehol der of Kyber.
However, Kentucky Berw nd pays dividends to Berw nd
out of its earnings, which are attributable in part
to royalties received fromits | essees, including
t hose paid by Kyber on coal mned at the Elnb No. 5
M ne (JSF 287-288). Berwind also receives a managenent
fee fromits subsidiaries for legal, financial and
adm ni strative services (JSF 289) (17 FMSHRC at 698-
699) .

THE CROSS- MOTI ONS FOR SUMMARY DECI SI ON

In ruling on the parties’ notions for summary deci sion,
noted the parties’ agreenent that AA&W exerci sed nost of the
aspects of control and supervision at the m ne:

AA&W hired, fired, disciplined, trained,
supervised, directed and paid its enployees (JSF 132-
135). AA&W devel oped and submtted all of the plans
requi red under the Act and instituted all of the
measures necessary to conply with dust and noi se
sanpling progranms (JSF 116, 118). For all practical
pur poses, AA&W furni shed and nmai ntai ned all of the
equi pnment, machinery, tools and materials used in the
mne, as well as all of the machinery, equipnent and
structures for stockpiling coal on the surface (JSF
136-140). AA&W participated in all MSHA inspections
and conferences. AA&W decided to contest violations.
AA&W deci ded how to abate violations. AA&Wpaid the
civil penalties assessed for violations (JSF 206-208).
Finally, although Kyber could request that AA&W
i ncrease production, AA&W ultimately determ ned whet her
it would conply with such a request (JSF 105). The
debate . . . is whether the Contestants' involvenent in
what was |eft was sufficient to nake them operators
(17 FMSRHC at 706).

After reviewi ng the evidence of operator status contained in

the joint stipulations, | concluded that additional evidence was
needed before | could rule regarding the status of Kyber and
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Kent ucky Berwind (17 FMSHRC at 706-710, 712-715). On the other
hand, | concluded that the undi sputed material facts established
that Jesse Branch and Berwi nd were not “operators” within the
meani ng of the Act (17 FMSRHC at 710-712, 715-716).

Subsequently, and pursuant to notice, a hearing was convened
in Pikeville, Kentucky.

ADDI TI ONAL STI PULATI ONS

At the commencenent of the hearing the parties agreed upon
el even additional stipulations:

1. Harold Col enan becane the Superintendent of
the . . . [mne] in approxi mately August or Septenber
of 1993. During the time that the [n]ine operated
prior to that, he was a supervisory electrician there.

2. Prior to the tine that . . . Col eman becane
t he Superintendent, he was not responsible for, nor
involved in the general operation of the m ne

3. As Superintendent . . . Coleman did not enter
the [nline on a daily basis.

4. After August 1993, Norman Stunp, the m ne
foreman, occasionally contacted Jim Akers directly to
di scuss issues relating to m ning operations.

5. It was not . . . Coleman’s responsibility,
even as Superintendent, to assure that m ning was
conduct ed pursuant to projections.

6. Coleman saw Jimy Wal ker at the [n]ine three
or four [tinmes], always on the surface, and doesn’t
know why he was there. Wl ker never gave any
i nstructions about how m ning should be perforned.

7. Coleman saw Steve Looney at the [nline five or
six times. The only communication Col eman renenbers
bet ween hiniself] and Steve Looney related to AA&W s
request to change the direction of m ning.

8. Coleman saw Randy Scott at the [mine tw ce.
On one of those occasions, Scott was there to get
information to determ ne where the next entry should be
driven.

9. As Superintendent, . . . Coleman did not have

authority to change the direction of mning wthout
perm ssion from sonmeone from Jesse Branch or Kyber
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.. ., which . . . Akers would request and communi cate
back to Col eman.

10. Col eman never discussed with Kyber or Kentucky
Berwind . . . where and when to begin pillaring.

11. Maps provided to AARW by Kyber never showed
exactly where pillaring would begin (Tr. 11-12).

THE SECRETARY’ S POSI TI ON AT TRI AL

In ruling on the parties’ notions, | held that to prove the
Contestants were “operators,” the Secretary had to establish that
directly or indirectly they substantially participated in the
day-to-day operations of the mne, or had the authority to do so
(17 FMSHRC at 705). At the hearing, Counsel for the Secretary
stated that although the Secretary did not agree with this
formul ati on of his burden, the Secretary’s evidence woul d
establish that Berw nd and Kyber in fact did substantially
control or have the authority substantially to control the day-
t o-day operations of the mne, and thus were “operators” within
t he meani ng of the Act. According to counsel, each of the
entities set “nunerous mning paraneters that had a substanti al
effect over the day-to-day operation, and took a great deal of
subj ective control from AA&W the production operator” (Tr. 28).

Further, the Secretary nmaintained that the activities of
Jesse Branch should be attributed to Kyber and that the
collective activities of Jesse Branch and Kyber shoul d be
consi dered when determ ni ng whet her Kyber operated the m ne
(Tr. 28).

Regardi ng the status of Kentucky Berw nd, counsel for the
Secretary argued that the conpany played a role in determ ning
where AA&W was going to mine in that it was occasionally
consul ted regardi ng whether or not it was possible to m ne an
area. Counsel also asserted that Kentucky Berw nd had the
authority to inpose a |ost coal penalty on Kyber and that its
determnation in this regard influenced whet her or not AA&W
continued mining in a particular direction, or mned el sewhere
(Tr. 469-470). In counsel’s view, all of this constituted
substanti al invol venent by Kentucky Berw nd and anounted to
statutory control because it hel ped to determ ne where AA&W woul d
m ne coal (Tr. 471).

Finally, Counsel maintained that the m ne was an “integrated
m ni ng operation” and each of the Contestants, together wth AA&W
were operators of the nmne (Tr. 28-29)23

3 Al t hough | concl uded the undi sputed material facts to
whi ch the parties stipulated established that Jesse Branch and
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The fact that no prior enforcenent action apparently was
t aken agai nst the Contestants did not, in counsel’s opinion, bar
the Secretary fromenforcing the Act as he believed necessary.
In addition, counsel pointed out that the facts regarding the
rel ati onshi ps of a contract operator and conpanies all egedly
controlling it are alnost exclusively within the know edge of the
contract operator and the conpanies. Frequently, the Secretary
can not know the facts until after an extensive investigation
(Tr. 618).

THE CONTESTANTS POSITI ON AT TRI AL

Counsel for the Contestants nmai ntained that Kyber and
Kentucky Berwind did not control the day-to-day operations of
the mne, and had no authority to dictate how the m ne was
operated. Essentially, Kentucky Berwind s role was that of
an auditor “to give notice to Kyber, its |essee, of potential
areas or situations in which clainms by Kentucky Berw nd agai nst
Kyber for |ost coal m ght be avoided” (Tr. 31, 468-469).

Al t hough Kyber occasionally requested AA&RWto work on a
Saturday so that Kyber could fill orders for coal, it was AA&W s
deci sion whether or not to work, and in general, AA&W al ways
produced as nmuch coal as it could (Tr. 35-36).

| ndeed, all of AA&W s invol venent with Kyber and Kentucky
Berwi nd was through arnms-length transactions that insured AA&W s
i ndependence and its contractual right to control day-to-day
mning (Tr. 36).

AA&W had authority over the nunber of entries, the pillar
sizes, the sequence of cuts, the pillar recovery plans, the type
of ventilation, the manner of blasting coal at the faces, the
size and nodel of the mne fan, the roof control system plan,

t he haul age system the belt types and configurations, the belt
drives, the underground el ectric power distribution system the
fire detection and suppressi on system and the equi prment used.

I n other words, AA&W rat her then Kyber or Kentucky Berw nd had
conpl ete control over the day-to-day operations of the m ne
(Tr. 34-35).

Finally, counsel questioned whether making nultiple
conpani es |liable as operators for violations of a contract
operator -- as the Secretary seeks to do here -- enhances safety.
In counsel’s opinion, the issue should be resolved through
rul emaki ng, rather than litigation (Tr. 621).

Berwi nd were not operators, | entertained the Secretary’s
argunents and testinony with regard to Jesse Branch’s and
Berwind s status in order to afford the Secretary the opportunity
to make his case in full

13



THE TESTI MONY

NORVAN STUMP

Norman Stunp, AA&Ws mne foreman, was called to testify by
the Secretary and by the Contestants. Stunp worked at the m ne
from May 1990, until the date of the explosion, as a | aborer, as
a section foreman, and, ultimately, as the mne foreman (Tr. 38-
39, 135).

Stunp stated that Ji m Akers was “above [him,” and he
initially reported to Akers (Tr. 40). After Harold Col eman
becane the superintendent of the mne, Stunp reported to
Col eman (Tr. 40-41).

Stunp testified that coal was m ned by the conventiona
met hod, approxinmately five days a week, one shift a day (Tr. 42,
121). Saturdays usually were used to perform “dead work,” which
Stunp descri bed as “whatever needed to be done . . . to get ready
for Monday” (Tr. 42-43).

There were times when coal was produced on Saturday.
“[T]hey’d call fromthe tipple and either tell Jim][Akers] or
Harold [Coleman]. . . that they need[ed] the coal, that they had
orders . . . to fill” (Tr.44). (Stunp believed the tipple
was operated by Kyber (Tr. 45)). \Wen inforned that the tipple
needed nore coal, Stunp told the production crew and the crew
usually worked on Saturday to mne the coal. There was no
establ i shed pattern when Saturday production was requested
(Tr. 46).

Stunp testified that an additional reason to m ne coal on
Saturday was to nake up for |ost production. For exanple, if a
hol i day occurred in the mddle of the week, or if the m ne shut
down for sone other reason during the week, a Saturday production
shift mght be required (Tr. 132-133). AA&Wdid not al ways
produce coal when Kyber requested it (Tr. 48-49, 130-131).

Regar di ng the anount of coal produced, Stunp testified that
Jim Akers told himthe mne had to produce a certain anount of
coal a day. Most of the tinme the mne nmet the production goal
(Tr. 51). However, in 1991, there was a four nonth period when
Kyber was unable to take all of the coal the m ne produced. This
resulted in the mne cutting back on work days and only produci ng
coal two, three, or four days a week (Tr. 51).

The m ne was devel oped on the basis of projections. Stunp
expl ai ned that projections showed the direction of mning, the
entries and headi ngs to be devel oped, the crosscuts, and, at
times, the distance to be mned (Tr. 55-56). The projections
al so showed the centering to be used as m ning progressed
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(Tr. 56, 60).

Stunp was not involved in the devel opnent of the projections
(Tr. 73). Rather, he directed mning so that it followed the
projections. |f the projections were changed (as in one instance
when the projections were altered to turn the entries to the
right, rather than to continue themstraight (Tr. 105-106)), he
foll owed the changes (Tr. 106). Stunp stated, “[I]f we were
projected to go sonewhere, we had to follow . . . [the
projections] unless we . . . could show. . . the reason that we
couldn’ t” (Tr. 107).

As the foreman, Stunp believed he had discretion to mne as
far as he could wthin the scope of the projections (Tr. 139-
140). However, there were times when Stunp di sconti nued m ning
an entry even though continued devel opnent was projected. One
reason for “dropping” an entry was poor roof (Tr. 223). There
were other tinmes when mning could not be conducted as projected
because of |ow coal or water (Tr. 81). |If he wanted to
di scontinue mning a projected area, he believed that Jim Akers
contacted Kyber and that Steve Looney “or sonebody” cane to the
mne to review the situation (Tr. 154). Kentucky Berw nd al so
was consul ted about dropping or adding entries (Tr. 155).

However, if Stunp wanted to discontinue mning or change
direction because of a safety-related reason, he believed he had

the authority to do so (Tr. 66-67). 1In general, he discontinued
m ning as projected on his own initiative, although he m ght tel
Jim Akers. |If conditions inproved, he resuned follow ng the

projections (Tr. 67-68). Also, if he encountered roof control
probl enms, he had discretion tenporarily to change the type of
roof bolts he was using. Kyber and Kentucky Berw nd had not hi ng
to do with his decisions in this regard, and had nothing to do
with the mne s roof control plan or ventilation plan (Tr. 149,
191).

Stunp stated that when mning was in progress he carried
“alittle pocket map,” which he understood was obtained from
Kyber’s engi neering department (Tr. 63-64). The pocket map
projected mning eight to ten cross cuts ahead of the area
being mned (Tr. 64). \When Stunp wanted to change the
direction of mning because of conditions that did not present an
i medi ate safety concern, Kyber personnel had to “cone in and do
the projections . . . [T]hey'd have to get us a new map with
projections on it, and then we’d have to go with the projections”
(Tr. 216). Looney was the person who usually cane. Although, at
times, Wal ker m ght cone too (Tr. 84). Stunp added, “[w] hen you
run into bad conditions, you' ve got to call in sonebody and | et
them|look at them. . . [a]lnd if they felt the conditions were
bad enough to pull off, then they'd let you pull off. [If they
didn’t, you'd have to try to mne as long as they wanted you to
mne” (Tr. 224).
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Once, when Wal ker visited the mne, Stunp recalled Wl ker
telling Akers to keep mning in the one particul ar panel
(Tr. 192, 87-88). Stunp stated, “He thought we could mne it
- alittle farther” (Tr. 193). Subsequently, m ning went
ahead and when | ow coal was encountered Steve Looney was cal l ed.
He came to the m ne and di scussed the situation and the decision
was made to discontinue mning in the section (Tr. 193).
Foll ow ng that, when mining again cane to a halt in the
particul ar area because of roof conditions, Looney cane to the
m ne and agreed the area could not be mned. An instruction was
given to change the direction of mning in order to avoid the
unm neabl e area (Tr. 89).

Stunp stated that decisions whether areas were to be m ned
strai ght ahead or whether they were to be pillared were made by
Ji m Akers and Kyber. The specifics of how to conduct pillaring
(for exanple, the m ning sequence to follow) were made by Col enan
and Akers. Kyber and Kentucky Berw nd had no input into these
decisions (Tr. 181, 184-185). |In addition, Stunp had authority
to deci de whether particular pillars could be mned (Tr. 118).

Spad setters canme to the m ne when requested by AA&GW which
was approximately one tine a week (Tr.79; see also Tr. 100-101,
142-143). The only tinme engineers cane to the mne on their own
was when they had to “run elevations” (Tr. 142). Stunp was not
certain about the purpose of the el evation neasurenents, but he
t hought they m ght have been used to indicate how far the area
m ned was above or bel ow creek level (Tr. 211-212).

Stunp recall ed one particul ar area where he thought seven
entries could be driven, but “engineering” projected five entries
because the area was under a hollow. As a result only five
entries were driven (Tr. 71). This involved the same area where
m ning had been turned to the right (Tr. 145). Stunp was asked
to whomthe term “engineering” referred. He replied, “I don’'t
know whether it was Kyber or Jesse Branch . . . because . :
they’'re all associated with each other” (Tr. 71). He stated,
“[t]hey’re both . . . the sane conpany but just different parts
of it” (Tr. 72). However, Stunp admtted that he knew not hing
about the corporate structure and busi ness dealings of the
Contestants (Tr. 130).

Wth regard to persons from Kentucky Berw nd who cane to the
m ne, Stunp stated that there were three, including Steve Dal e,
the chief mne inspector and | ands nmanager of Kentucky Berw nd.
The Kentucky Berw nd personnel would “l ook at a section, and
measure the [sean] height and . . . nore or |less | ook at the seam
of coal” (Tr. 98). They took a “fast |ook” and they departed
(Tr. 191).

JI M AKERS

16



Jim Akers, the vice president of AA&GW was also called to
testify by the Secretary and by the Contestants. Akers stated
that he had been the vice president of AA&W for approxinmately
15 years (Tr. 226).

Akers agreed with Stunp that coal was produced at the m ne
five days a week, one shift a day, nine hours a sh