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These cases are before ne on a notice of contest and
petition for assessnent of civil penalty filed by Topper Coal
Conpany, Inc. against the Secretary of Labor and by the Secretary
of Labor, acting through his Mne Safety and Health
Adm ni stration (MSHA), against Topper Coal, respectively,
pursuant to Section 105 of the Federal Mne Safety and Heal th Act
of 1977, 30 U.S.C. " 815. The conpany contests the issuance of
Citation No. 4243301 to it on May 19, 1994. The Secretary's
petition seeks a civil penalty of $8,500.00 for the violation
alleged in the citation. For the reasons set forth bel ow, |
affirmthe citation, as nodified, and assess a penalty of
$5, 000. 00.

The cases were heard on February 22 and 23, 1995, in
Pi keville, Kentucky. MSHA Coal M ne Inspectors Howard WIIians
and Elnmer Hall, Jr. and MSHA Coal M ne Safety and Health
Specialist Cheryl S. MGII| testified for the Secretary.

M. Gary D. Fields, MSHA Coal M ne Inspector Jerry D. Abshire
and MSHA Conference Litigation Representative Gerald W MMasters



testified on behalf of Topper Coal. The parties have also filed
briefs which | have considered in ny disposition of these cases.

FACTUAL BACKGROUND

The facts surrounding this case are not disputed. On
May 19, 1994, Inspectors WIllianms, Hall and Ronal d Honeycutt went
to Topper Coal's No. 9 Mne to conduct a spot saturation
i nspection for snoking articles in the mne. Inspector Hal
informed M. Fields, President and owner of Topper Coal, that the
i nspectors were present to conduct an inspection, although he did
not informM. Fields that they were | ooking for snoking
materials. He also instructed M. Fields not to call into the
m ne to advise the mners underground that the inspectors were
comng. Hall and Honeycutt then went underground and WIIians
remained in the mne office wwth Fields.

About 15 or 20 mnutes after the inspectors had gone into
the mne, M. Fields went to the m ne tel ephone, picked it up
and, w thout saying anything to Wllians, called into the m ne
and said "Janes, there are two federal inspectors in there. Tel
the nen to watch out and be careful.” (Tr. 177.) On hangi ng up,
Fields told WIlians that he was afraid the nen underground woul d
not see the inspectors and run over themw th a shuttle car.

As a result of this call, Inspector WIllians issued the
citation in question. It alleged a violation of Section 103(a)
of the Act, 30 U S.C. " 8l13(a), and stated that: "Gary Fields -
owner inpeded a Saturation Spot Inspection (CAB) by calling
under ground on the m ne phone notifying the mners [that] two
Federal Inspectors [were] on their way inside, after being
informed by Elner Hall, Howard WIlianms and Ronal d Honeycutt
(federal inspectors) not to notify the mners underground of the
i nspectors' presence." (Jt. Ex. 1.)

No snmoking materials were found. However, two citations for
other violations were issued as a result of the inspection.

FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW

Section 103(a) of the Act provides, as pertinent to this
case, that:

Aut hori zed representati ves of the Secretary .
shal | make frequent inspections and investigations in
coal or other m nes each year for the purpose of oo
(4) determ ning whether there is conpliance with the
mandatory health or safety standards or with any
citation, order, or decision issued under this title or
other requirenments of this Act. |In carrying out the
requi renents of this subsection, no advance notice of



an i nspection shall be provided to any person

In carrying out the requirenents of clause[ ] . .

(4) of this subsection, the Secretary shall nake

i nspections of each underground coal or other mne in
its entirety at least four tine a year . . . . The
Secretary shall devel op guidelines for additional

i nspections of mnes based on criteria including, but
not limted to, the hazards found in mnes subject to
this Act, and his experience under this Act and ot her
health and safety | aws. For the purpose of making any
i nspection or investigation under this Act, the
Secretary . . . or any authorized representative of the
Secretary . . . shall have a right of entry to, upon
or through any coal or other m ne.

On reading this section of the Act, it is apparent that it
does not explicitly prohibit inpeding or interfering with an
i nspection. Nevertheless, it is evident fromthe |egislative
hi story that Congress intended this section to give "a broad
right-of-entry to the Secretaries or their authorized
representatives to nake inspections and investigations of al
m nes under" the Act. S. Rep. No. 95-181, 95th Cong., 1st Sess.
27 (1977), reprinted in Legislative History of the Federal M ne
Safety and Health Act of 1977, at 615 (1978).

Wil e Section 108(a)(1)(B) of the Act, 30 U S.C
" 818(a)(1)(B), provides that the Secretary may seek an
"injunction, restraining order, or any other appropriate order"
froma United States district court whenever an operator or his
agent "interferes with, hinders, or delays the Secretary or his
authorized representative . . . in carrying out the provisions of
this Act,"” it is generally accepted that such conduct is also
forbi dden by Section 103(a). Thus, one treatise states "[i]n
addition to seeking injunctive relief, the Secretary of Labor may
issue citations for interference with the conduct of an
i nspection.” 1 Coal Law and Regulation " 8.04 (1983). See also
"103(a) Denials of Entry" | MSHA Program Policy Manual " 103(a)
(1988)[instructing inspectors to cite operators under Section
103(a) for being "threatened or harassed” while nmaking an
i nspection].

I n Waukesha Linme and Stone Co., 3 FMSHRC 1702 (July 1981),
the Comm ssion held that a refusal to permt an inspection
vi ol ated Section 103(a) of the Act. 1In so doing, it rejected the
conpany's argunent that injunctive relief under Section 108(a) (1)
provi ded the Secretary's sol e renmedy when an operator engaged in



the activities set out in that section,' hol ding:

! Section 108(a)( 1) provides:

The Secretary nay irstitute a civil action for relief, includiry a
pem arent or ten porary Injunction, restra ininy order, or ary other appropriate
order In the district court of the United Sates for the distrid inwhidch a cxl
or other n ire s located or N whid the operator of such n ire has his principal
office, whenever sich operator or his agent-
(A) vioktes or faik or refuses to con ply with ary order or
decision isued urder this A ct,
(B) irterferes with, hirders, or dekys the Secretary or his
authorized represertative ... INnarryiny out the provisions of this A ct,
(C) refuses to adn it such represertatives to the coa l or other
n ire,

(cont on rext page)

(D) refuses to pem it the irspection of the coa |l or other n ire,
or the investiyation of an accident or ocau pa tiore 1 disease occu rriry  In, or



corrected with, such m irg,

(E) refuses to fumish ary infom ation or report requested by the Secretary . .
. In T rtherance of the provisions of this A ct, or
(F) refuses to pem it access to, ard copyiry of, suich records as the
Secretary . . . detem Wres recesary inarryirny out the provisions of this

A ct.



First, notw thstandi ng the absence of express
statutory |l anguage, it is illogical to assune that
Congress intended to mandate inspections and a right of
entry for the Secretary's authorized representative
pursuant to section 103(a), w thout view ng the
operator's denial of entry as a dereliction of its duty
under the Act. . . . Second, we reject the contention
that a section 108(a)(1) injunction is the Secretary's
sole renedy if an operator denies entry to his
aut hori zed representative. Rather, dual renedies
exist: an admnistrative renedy under sections 104 and
110(a), and a civil injunctive renedy under section
108(a)(1). We believe that if Congress had intended
injunctive relief to be the exclusive renedy, it would
have stated so unequivocally.

Id. at 1704.

Subsequent |y, the Comm ssion has continued to construe
Section 103(a) broadly. In United States Steel Corp., 6 FMSHRC
1423 (June 1984), the Conm ssion held that the failure to provide
an inspector transportation to the site of an accident prevented
himfrominspecting the scene and was, therefore, a violation of
Section 103(a). Id. at 1431. Wth nore significance to this
case, the Conm ssion also held that the conpany's insistence on
the presence of a conpany attorney at an interview during the
i nvestigation of the accident, w thout specifying when the
attorney woul d be present, conbined with the failure to produce
an attorney, "had the effect of unreasonably delaying the
accident investigation" and that this delay "inpeded" the
investigation in violation of Section 103(a). 1d. at 1433.

In Calvin Black Enterprises, 7 FMSHRC 1151 (August 1985),
t he Comm ssion found that when inspectors were told that they
were trespassing and needed witten perm ssion fromthe operator
to inspect they were effectively prevented fromentering the
mne. Stating that "MSHA i nspectors are not required to force
entry or to subject thenselves to possible confrontation or
physical harmin order to inspect,”" the Conm ssion affirned a
violation of Section 103(a). 1d. at 1157.

I n Sanger Rock & Sand, 11 FMSHRC 403 (Judge Cetti, March
1989), a Commi ssion judge found a violation of Section 103(a)
when the operator refused to cooperate in an inspection by
delaying in furnishing records the inspector needed to see and by
calling the inspector a "liar." Just recently, another
Commi ssi on judge concluded, in another case involving an
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i nspection for snoking materials, that calling into the m ne
after being instructed not to by MSHA inspectors was a violation
of Section 103(a). Cougar Coal Co., 17 FMSHRC 628 (Judge Anthan,
April 1995).

Based on the legislative history and the case |aw, |
conclude that the "broad right-of-entry” in Section 103(a)
i ncludes a prohibition against the operator inpeding or
interfering with the inspection. Consequently, | conclude that
the citation in this case describes a violation of the Act.

Turning to the facts in this case, | find that M. Fields
obstructed the inspection. As he admtted, he "thought [Hall]
was just going in there and just sneak up on them|[the m ners
under ground] and just see what he could catch them doing."

(Tr. 196-97.) He further admtted that he understood that the
i nspectors did not want himto call underground and let his nen
know that the inspectors were comng into the mne. (ld.)
Knowi ng this, and wi thout further questioning the inspectors or
explaining to them any concerns he m ght have had about this

pl an, he proceeded to call into the mne and alert his nen that
"two federal inspectors" were comng into the mne. (Tr. 177.)

Fields claimthat the call was nmade purely for safety
reasons is not accepted. He did not express any such safety
concerns when the inspectors initially explained to himwhat they
wanted to do. He did not express any safety concerns to
| nspector WIllianms when he decided to nake the call. |t appears
that his concern for safety was an attenpt to rationalize the
call after he made it. Furthernore, if he was only concerned
that the inspectors not be run over, he did not have to identify
the people entering the mne as "federal inspectors.” Finally,
he stated at the hearing that when he called into the mne, he
"figured they were there,"” that is, that the inspectors were
al ready on the section. (Tr. 199.) |If he believed that, the
safety cl ai m nakes no sense, since the mners would presumably
have al ready observed the inspectors.

Based on this evidence, | conclude that M. Fields inpeded
the inspection. Accordingly, | conclude that Topper Coal
vi ol ated Section 103(a) of the Act as alleged.?

Signi ficant and Substanti al

> Respordentd argun ents that the irspection was not condu cted "within reasoruble

Imats ard Ina reasoreble nanrer,” Resp. Br. at 9-10, has been corsiered ard rejected as
U rpersu a sive.



The violation in this case was declared to be "significant
and substantial."” A "synifiart ard ubstntel (XS vioktion is described N
Section 104(d)( 1) of the Act, 30 USC. " 8M(d)(D, asa vioktion "of sich rature as cou K
synificarntly and substanti lly cortribute to the cause ard effect of a coa l or other n e s fety
or heakkh hazard." A vioktion is properly desyrated K S"if, based upon the partial br facts
surrou iy that vioktion, there exists a reasorable lkelihood that the hazard cortributed to
will reu bt inan inury or illress of @ reasorebly serious mture’ Cen ent D ivision, Natiora |
Gypsum Co., 3 FM SHRC 822, 825 (A pril 1981).

InMathies Coal Co., 6 FM SHRC 1(Jaruary 1984), the Con n kssion set out four
criteri that have to be n et before a vioktion anbe fourd to be &S The critere are: (1)
vioktion of a n ardatory safety stardard; (2) cortribution to a safety hazard by the vioktion
(3) 2 reasornble lkelihood that the hazard will ress kK INnan inury, ard (4) a reasornble
Ik elihood that the ijury will be of 2 reasorably serious
rture. H.at 3-4. Se ako Austin Power, Irt. v. Secretary, 861 F2d 99, 103-04 (5th Cir.
1988), aff] Austin Power, It
9 FM SHRC 2015, 2021 (D ecen ber 1987)(approviry Mathies criteri).

This evaliation isn ade intem s of "cortirued rom aln iniry operations’ US. Seel
M ining Co., Irc, 6 FM SHRC 1573, 1574 (July 1984). The question of whether a partic br
vioktion issignifiarnt arnd substarti I n ust be based on the partia kr facts surroi ndiny the
vioktion. Texasjulf, I, 10 FM SHRC 498 (A pril 1988); Youghiojheny & Ohio Coal Co., 9
FM SHRC 1007 (Decen ber 1987).

Rather than address this vioktion in tem s of the M athies criterk, the Secretary states
that:

k s the Secretary§ position that where the operator denies or otherw ise
interferes w ith the Secretary§ rght of ertry urder section 103(a) of the A t,
this vioktion shou K be presun ed to be synifiart ard substartel. The
SecretaryS ryht of ertry is the n echanisn by whidh the ertire A ct s enforced.

If the Secretary 5 denied entry, directly or irdirectly, he s ureble to
determ ire the run ber ard the type of vioktive cord itions which pose serious
hazards to n arers work iy urdergrourd ard to ersure that these hazards are
elm imted.

Sc. Br.at 10.

The Respordent, apparertly follow iy Mathies, argues that the vioktion is not
"synificarnt arnd substarti I' because ro st ok iy naterie kb were fou d durirg the irspection ard
the n ire does rot have a history of n ethare liberation, "so there s no way that an explosion
cou K have been reasoreble lkely to have occurred as a resu k of this vioktion" Resp. Br. at



Il. The con pary ako poirts out that when the Inspector Issied the citation In this case, he
fourd that the vioktion was not 'significarnt ard substartie I

The problen with tryirg to assess this vioktion urder the traditions I criteri is that
there 1s no way of k row iy what the mrspectors wou bl have fourd if the n irers had rot been
a kerted to their preserce.  Sirce reither M r. Fields nor the n irers were aware of the specific
pu rpose of the irspection, the fact that ro sn ok iy materie kb were fou i does rot recessa rily
indiate that those n irers who did have sn ok iy m aterie kb son ehow disposed of then . On the
other hard, the logia I corsequence of wamiry urderyround n arers that irspectors are on their
way urderyrourd wou bl be for the m irers to atten pt to cover-up, dispose of, or even correct
ary vioktions of whidch they are aware.

A Kkhough there 15 No evidence that that happened Inthis ase, there is a ko ro evidence
that vioktions were rot covered-up. Genen lly speak iy, I find that when an irspection 1is
interfered with inthis nanrer, it s reasorebly lkely that an & Svioktion wou K have been
discovered. Therefore, I corclude that when an irspection is in peded there s a presin ption
that the vioktion Is & S,

Inthis aase, the Respordent has not preserted ary evidence that wou ld rebut such a
presun ption. A ccordiry by, 1 find that the vioktion of Section 103(a) was "synifiant ard
substartie L

Degree of Neg lmence

A week after the citation was ksued Inthis ase, the deyree of rey liyence was n od ified
from "n oderate” to "reck less disrejard.” M oderate reylgence is defired in the Regu Btions as:
"The operator krew or shou b have k rown of the vioktive cordition or practice, but there are
n tgatiry cirain starces” 30 CFR. * 1003(d)(Tablke V HI). Reck kess disregard s defired
as: "The operator dispkyed corduct which exhibits the absernce of the sliyhtest degree of care!

H. Reck kess disregard s a ko the type of corduct which characterizes @ firdiny of
"“wrwarrnnable faibre' under Sction 104(d)( 1) of the A ct,
30 USC. " 814(d)(D2 Wyon iy Fuel Co., 16 FM SHRC 1618, 1627
(August 1994); Rochester & Pittsburgh Coa I Corp., 13 FM SHRC 189, 193-94 (February
1991)); &1 ery M iniry Corp., 9 FM SHRC 1997, 2003-04 (D ecen ber 1987).

® Curiaisly, while the citation was n odified fron allegiry a vioktion urder Section
104(a),30 USC. " 8M4(a),to allge an"urwarrarntable fa ik re' urnder Sction 104(d)(1) when
the degree of reglyence was n odified, it was subsequently n od ified again back to a Section
104(a) vioktion.



The Secretary arjues that M r. Fields actions constitu ted reck kess disregard because he
"deliberately disregarded the irspectors™irstru ctions ard telephoned urderyrou rd personrel to
wam then that irspectors were traveliry to the section’ Sec. Br. at 11 K s the Respordents
position that this corduct "did rot corstitute reck less disrejard since the operator did rot even
krrow the purpose of this investijation prior to phonirny urderyrourd. Resp. Br. at 11

The fact that M r. Fields did rot k row the specific pu rpose of the irspection does rot
redu ce the degree of reg liyence In view of the fact that he did krow that the irspectors d i
rot wart hin to call irto the n ire ard he urderstood their reason
for directing him rot to do so. However, the evidence does rot support a firdiry that he
exhibited a tota | abserce of care.
His corcern for safety, even if expressed only ina kst n irute atten pt to justify his actions,
ren oves his corduct fron the reck kess disregard definition.

Fielkds™corduct 1s better described as that he k rew of the vioktive condition or practice
ard there are ro n ftigating ciraun stances, which happens to be the definition of "high"
reg lIyence in the Regu btions. 30 CFR. " 1003(d)(Table VIID. This firdiry is a ko
corsistert w ith the SecretaryS n od ific tion of the citation fron  one under Section 104(d)( 1 to
one U rder to ore urder Sction 104(a). Corsequently, I corclide that the degree of
reg lyence for this vioktion was "high" rather than "reck less disregard” ard will n od ify the
citation accord iy ly.

CIVIL PENALTY A SSESSM ENT

The Scretary has proposed a civil pers lty of $8,500.00 for this vioktion. The
Respordent argues that if it did viokte the Act, a2 pera kky of 5000 is appropriate. k i
the judgeS indeperdent resporsibility to detem ire the appropriate an ourt of pera ky, in
accordance w ith the six criteri set out N Section
110 (1) of the Act, 30 USC. " 820(1). Sllersoury Sore Co. v. Federal M ire Sfety ard
Hea th Review Con n ission, 736 F2d 1147, 1151 (7th Cir. 1984).

A con puter printout of Topper Coa IS vioktion history indictes that it was assessed
141 pere lties in the two years precedirny this vioktion, 115 of which were S (Govt. Ex 1)
A khough the allied papers idicte that this isa snall con pary (135401 produ ction tons
per year) ard a stallm ire (29,716 production tons per yeir), it arnrot be sa i that this
con pary 8 vioktion history warrarnts increasiry the pera ky.

The parties have stipu kted that "[phyn ent of 2 reasorable pere kky will rot have an
adverse effect on the ability of the operator to cortinie in busiress! (Jt. Ex 2) Sirce the
proposed pers ky was $8,500.00 when this stipu ktion was ertered irto, 1 corclide that a
pers Ky of that am ourt & corsidered reasoreble ard will rot have anadverse effect on the
con paryS ability to cortinue operatiry.
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Orce con n itted, this vioktion cou K rot be abated. 1 rote, however, that there 15 NO
evidence that the either the con pary or ary of its persorrel had interfered with irspections
before or sirce this vioktion, nor had the con pary been cited for ary sn ok iy viok tions.
(Govt. BEx 1)

The gravity of this vioktion is very serious. The SecretaryS right to rspect n ires
w ithou t obstru ction or interfererce goes to the heart of the M ire Act ard such actions a ot
be pem itted. Furthem ore, the Respordent was highly reg lyent in this case ard there are ro
factors whioh n itgate M r. Fields™coruu ct.

A ccordiny by, tak iy all of this into corsideration, inchidiry the reduction In the
con pary S deyree of rey lyence,
I corclude that a pere lty of $5000.00 i appropriate for this vioktion ard a con pary the
size of Topper Coa .

ORDER

Citation No. 4243301 s M OD IFIED to reduce the level of ey ligence fron  "reck less
disregard” to "high" ard AFFIRM ED asn odified. Topper Coal Con pary, Irt. is ORD ERED
to pay a civil pera lty of $5000.00 within 30 days of the date of this decision. On receipt
of payn ent, this proceeding s D IS/ ISID.

T. Todd Hodgdon
Adm ni strative Law Judge

Di stribution:

Billy R Shelton, Esq., Baird, Baird, Baird & Jones, P.S. C, 415
Second Street, P.O Box 351, Pikeville, KY 41502 (Certified

Mai | )

Susan E. Foster, Esq., Ofice of the Solicitor, Departnent of
Labor, 2002 Richard Jones Rd., Suite B-201, Nashville, TN 37215-
2862 (Certified Mail)
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