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SECRETARY OF LABOR, : Cl VIL PENALTY PROCEEDI NG
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DECISION
Appearances: Mary Se Taylor, Bsqu ire, Office of the Slicitor, Uus
Departn ert of Labor, Nishville, Terressee for Petitiorer,
Hobart W . A rderson, Presidert, Broken Hill M inirny
Co., I, Pikevilke, Kertucy, Pro &, for Respordert.
Before: Judge Hodgdon

This case is before n e ona petition for assessn ert of civil pers ky filed by the
Secretary of Labor, actirg through his M ire Sifety ard Hea kkh A dn inistration (M SHA),
agairst Broken Hill M iniry Co. pursuarnt to Section 105 of the Federa I M irne Sifety ard
Heakh A ct of 1977, 30 USC. * 815. The petition a llkyes three vioktiors of the Scretary$
nardatory hea kh ard safety stardards ard seeks a pere ky of $88000.00. For the reasors set
forth below, Faffim the citationard the two orders, as n odified, ard assess a pers ky of
$,70000.

The case was heard onMay 2, 1995, in Pikeville, Kertucky." M SHA Irspector John
P.Church ard M SHA Vertibtion Sech Ist Jerry Belbn y testified for the Secretary. No. 3
M ire Siperinterdent Freddie G. Carroll ard Broken Hill Presidert Hobart W . A rierson
testified for the con pary. The parties a ko subn itted briefs which B have corsidered Inny
d isposition of this case.

SEITLED ORDERS

At the bey inniry of the heariry, the parties advised that they had agreed to settle
Order Nos. 4004020 ard 4015281, issued urder Sction 104(d)( 1) of the Act, 30 USC. *
814(d)(1). Both irvolve failire to subn it valid respirable dust sam ples in vioktion of Sction
70208(a) of the Reyu htiors, 30 CFR. " 70208(a), for which the Scretary had proposed

' The trarscript for this case erroreously states on its cover sheet that it is for "Dock et
No. K ENT 94-920



civil pera kies of 40000 ard £,60000, respectively. The agreen ert provides for the
orders to be n odified to Section 104(a) citatiors,

30 USC. " 8M4(a), by deketiny the "urwarrartable faik re" deskratiors, ard for the pern kies
to be reduced to $2500 each.

Haviry corsidered the represertatiors ard docun ertation preserted, (Tr. 6-9), 1
conclide that the proffered settlen ert is appropriate urder the criteri set forth In Section
110 (1) of the Act, 30 USC. " 820(1). Accordiry ly, approva I of the settlen ert agreen ert is
grarted ard s provisiors will be crried out in the order at the end of this decision

CONTESTED CITATION

On Septen ber 10, 1993, Irspector Church sied Citation No. 4015959, under Section
104(d)(2) of the Act? The citationa lleges a vioktion of Sction 75333(b)( 1) of the
Regu ktiors, 30 CFR. " 75333(b)( 1), beause "[tjhe basic vertibtion pknwas rot beiny
con plied with in 0020 section, in that perm arert stoppirys were rot beiry nainaired up to
and incidiny the 3rd

conrectiny crosscut outby the work i faces. There were five open crossalts on both intake ard
retum sides of the work Iy section’ (Govt. BEx 1)
Section 75333(b)( 1) requ ires that:

(b) Perm arert stoppirys or other pem arert vertiktion cortrol devices

2 Sction 104(d)1) provides:

If, upon ary irspection of a coa | or other n e, an authorized
represertative of the Secretary firds that there has beena vioktion of ary
n ardatory hea kh or safety stardard, ard if he a ko firds that, while the
cordatiors created by such vioktion do rot cause mn irert daryer, sich
vioktion s of ssch reture as cou b synificarntly ard substartia lly cortribute to
the cause ard effect of a coal or other n ire safety or heakh hazard, and if he
finds such vioktion to be caused by anurwarrartable faikire of such operator
to con ply with such n ardatory hea kh or safety stardards, he shall ircbide such
finding Inary citation g iven to the operator urder this A ct.



corstru cted after Noven ber 15, 1992, sha Il be bu ikt ard n a inta ined--
(D Between intake ard retum air cou rses, except ten porary cortrok nay

by used inroon s that are 600 feet or kss fron the certerlire of the ertry

fron which the roon was developed. Unless otherw ise approved in the

vertibtion phn, these stoppirys or cortrok shall be n aintairned to and

inckidiry the third conrectiny crosscut outby the work iy face.

The Respordert corterds that the area beiry n ined was a "roon " rather thanan "ertry"
ard that since it was less than 600 feet, it con es w ithin the exception to the section
Therefore, the con pary aryues that it did rot viokte Sction 75333(b)(1). I conchide
otherw ise.

The Bsie inthis case is whether a roon n ust be to the kft or right of an ertry or
whether it canbe at the head of anertry. Relyiry onthe Bureau of M ires, US Departn ert
of Irterior, A Dictiorary of M inirg, M irena l, ard Rehbted Tem s 941 (1968) definition of
"roon " as "] pkce abutting anertry or air way where coa l has beenn ined and exterd iny
fron the ertry or airway to a face,’ Broken Hill argues that it anbe at the head of an ertry.

Thisargun ert, however, is a n sreadiry of both the definition ard the regu htion

"Abuttirng” n ears "to touch alory a border, to border on' New M irian W ebster
Didiorery 22 (1989). (Tr.169) A roon at the head of anertry wou bl border ona
crossal t; rot anertry. Therefore, a roon , by definition, arrot be at the head of an ertry.

Fu rthem ore, the regu ktion 5 even clearer than the definition. K provides an
exception for "roon s that are 600 feet or kss fron the certerlire of the ertry fran whia the
roon was developed” (en phasis added). Sirce the certerlire goes in the san e direction that
the ertry goes, a roon cou bl only be to the Eft or the riyht of the certerlire ard, thus, to the
kft or ryht of an ertry.

I conclide that the reyu ktion s clear ard uren byyuous ard that the con pary viohted
it. However, even 1f it were rot uren biguous, whether Broken Hill viokted the regu ktion
nust be evabiated "in lght of what a TFeasorebly prudert person, n iler with the n iniry
industry and the protective purpose of the stardard, wou bl have provided in order to n eet the
protection interded by the stardard.”™ Keal Cen ert Co.,, 2 FM SHRC 2409, 2415 ( Noven ber
1990) (catatiors on itted).

Siperinterdert Carroll stated that "inny opinion roon s are when you are finshiry up
ard you drop downto lke a snall certer, like forty by forty inthis case; you whether it be

® A "crossout" is "B]sn all passageway drivenat right ary kes to the m ain ertry to
corvect it with a parallel ertry or air course” Bireau of M ires, US Departn ert of Irterior,
A Didiorery of M inirng, M irera I, ard Rebted Tem s 280 (1968).



kft, right or straght ahead, the kst six hurdred feet isa roon ' (Tr.235) On the other
hard, both Wrspector Church ard M r. Belkn y testified that a roon has to nake "a tum' to
"the Eft or right (Tr. 78,15558) Mr. Belkn y further testified that the reason roon s only
requ ire ten porary stoppirys is that "inroon s you wou dnt wart to put a ll your vertiktiry
arrrert into . You wou dnt have to. So you wou ld regu kte son e off your n ain a rrert to
vertikte the roon ' (Tr. 158))

I conclide that the irspector ard the vertiktion speck Iist preserted what a "reasorably
prudert person, &n iler with the n ining irdustry” wou K have provided inthis n ire to
con ply with Sction 75333(b)(1D. This testm ory is supported by the regu htion ard
definitiors discussed above. CarrollS opinion & rot supported by either, ard s a ko rot
supported by arything he cou K provide fron his prior experience.

Bised on etther the pkinn eanirny of the regu ktion or the "reasorebly prudert persor
stardard, it & apparert that in this irstance, Broken Hill viokted Sction 75333(b)( 1 of the
Regu htiors. A ccordiry ly, 150 conclide.

Synifiant and Sibstarntil

The citation a lleges that the vioktion was "synificart ard substart I’ A "synifiant
ard substarnte ' (XS vioktion

described N Section 104(d)( 1) of the Act as a vioktion "of sich rature as cou b sy nifiarntly
ard substarte lly cortribute to the cause ard effect of a coa l or other n ire safety or hea kh
hazard!* A viohtion is properly desijruated S S"if, based upon the partia kr facts

surrou rdirg that vioktion, there exists a reasorable lkelihood that the hazard cortributed to
will reu lt inan inury or illress of a reasorebly serious rature’ Cen ert Division, Nitiore |
Gypsun Co., 3 FM SHRC 822, 825 (A pnl 1981).

InMathies Coal Co., 6 FM SHRC 1, 3-4 (Jaruary 1984), the Con n ssion set out four
criteri for detem ining whether a vioktion 8 &S See a ko A ustin Power, Irc. v. Scretary,
861F2d 99, 103-04 (5th Cir. 1988), afff A ustin Power, T,

9 FM SHRC 2015, 2021 (D ecen ber 1987)(approving Mathies criteria). This evabiation s
nade interm s of "cortirued rom aln ining operatiors. US Seel M ining Co., Irc, 6

FM SHRC 1573, 1574 (July 1984). The question of whether a partia kr vioktion i
synificant ard substarti In ust be based on the partia br facts surrou rdiry the vioktion
Texasyu if, Irc, 10 FM SHRC 498 (A pnl 1988); Youghioghery & Ohio Coal Co., 9 FM SHRC
1007 (Decen ber 1987).

As innost RS ases, whether the vioktion was "synifiarnt ard substarti I' deperus
on whether the Secretary has shown that the third M athies elen ert, that there was a reasorable
Ik elihood that the hazard cortributed to by the vioktionwou K resi kK Inan injury, was
presert. Inthis conrection, the Secretary preserted evidence that there were several ables
ling onthe wet n ire floor, that the cables were frequertly rubbed on the corrers of ribs, that
as a resu k shorts inthe cable cou d develop causiry a snall able fire with resu kirg sn oke

* e .2, upn.



ard that the lire curtaiirs that had been hury as ten porary stoppirys in the area were poorly
hurg ard cou d easily be dislodged either by n irers or equ ipn ert goiry through then . In
add ition, there was evidence that n ethare 1s always a darger inn ires.

Agairst this, the con pary corterds that the air cirau Btion at the face was within
requ iren erts, that n ethare had rever been detected inthe n ire ard that ro n shaps of the
rture suggested by the Secretary had ocaurred when the citation was issied. However,
corsideriry this vioktion, rot just at the tm e it was cited, but assun irg cortirued n iNiry
operatiors, 1 fird that the flm sy rature of the vertiktion cortrok presert ard the

corstart m oven ert of the cables m akes it reasorably lkely that a serious injury wou b resu k.
A ccording ly, 1 find that the vioktionwas "synifiant ard substarti I

Unwarrnntable Failire

The citation a ko a lkges that Broken Hill was hghly reg lyert in pem ittirg this
vioktion to occur ard that the vioktion resu kked fron the con paryS "urwarrarntable faikre" to
con ply with the regu btion. The Con n ission has held that "urwarrarntable filire" s
aggravated corduct corstitutirg n ore that ordirary reg lyence by a n ire operator in rehtion
to a vioktion of the Act. B ery M ining Corp., 9 FM SHRC 1997, 2004 (D ecen ber 1987);
Youghioghery & Ohio Coal Co., 9 FM SHRC 2007, 2010 (Decen ber 1987). "Urwarrartable
failire s characterized by such corduct as TFeck kess disrejard,” Intertiors I n iscordu ct,”

I ifference™or a Serious Bk of reasoreble care.”™ [En ery]at 2003-04; Rochester &
Pittsburgh Coa I Corp., 13 FM SHRC 189, 193-94 (February 1991)." Wyon iry Fuel Co., 16
FM SHRC 1618, 1627 (August 1994).

The evidence indicites that on August 17 ard Septen ber 2, 1993, Irspector Chu rch
issued citatiors for the san e vioktion in the san e ertries as the irstart citation. A fter each
citation, ard partia krly after the secord ore, Irspector Church stressed to con pary officia k
the i portance of con plyiny with Section 75333(b)(1). The evidence a ko shows that when
this citation was issued, the foren anto whon it was issued adn itted to the irspector that he
krew pem arert stoppirys were requ ired.

A khough rot specific lly arjued In the RespordertS brief, i plicit In its presertation
in this case s the assertion that the vioktionwas rot an"urwarrartable ik re" because the
con pary believed 1t can e within the "roon " exception to the regu htion. This cortertion i
rejected for two reasors.

First, to be a deferse to "urwarrartable faik re" the con pary wou K have had to have
had the belief at the tm e the vioktion was con n mtted. HIrstead, the evidence is to the
cortrary sine ro n ertionwas n ade of the exception at the tm e the citation was Kssued or at
the tm e a conference w ith the con pary was held conceminy the citation Infact, as kte as
the filirg of its arswer to the petition for civil pera ky on August 18, 1994, the con pary
adn mtted that a vioktion existed



ard nade ro chim of a "roon " exception® Thus, it appears that the con pary3 deferse to the
citation was rot arrived at urtil son etin e hter.

Secord by, to be a deferse to "urwarrartable faikre," Broken HillS belief that 1t was
ninirg a roon wou bl have to be ingood farth ard reasoreble. Wyon iy Fuel at 1628;
Cyprus Phteau M inirg Corp., 16 FM SHRC 1610, 1615 (August 1994). A's the evidence In
this case an ply den orstrates, it was retther.

I fird that Broken HillS failire to establish pem arert stoppirys up to ard inchidiry
the third conrectirng crosscut outby the work iy face, after twice beiry cited for the san e
vioktion, and after adn issiors by its agerts that they were aware of the requ iren ert corstitu tes
at best idifference or a bd of serious care. A ccordiry by, I conclide that by such aggravated
cordu ct, the Respordert urwarrartably failed to con ply with Section 75333(b)( D of the
Regu htiors.

CIVIL PENALTY A SSESSM ENT

The Secretary has proposed a civil pern ity of $3,000.00 for this vioktion. However,
it is the judgeS wrdeperdert resporsibility to detern ire the appropriate an ourt of a peru ky,
iN accorda nce w ith the six criteri set out N Section 110 (1) of the Act. Sellersbury Sore Co.
v. Federa I M ire Sifety arnd Hea lth Review Con n ission, 736 F2d 1147, 1151 ( 7th Cir. 1984).

Corsideriny the six criteri, with partia kr en phasis on the dejree of neg lyence, 1 conclide
that a $3,000.00 perelty is appropriate for this vioktion

ORDER

Order Nos. 4004020 ard 4015281 are MOD IFIED to Section 104(a) citatiors by
deletirg the "wrwarrartable faikire" desyrutiors ard are AFFIRM ED asn odified. Citation
No. 4015959

SAFFRRMED. BrokenHill M inirg Con pary is ORDERED TO PAY a civil peru ky of
$,70000 within 30 days of the date of this decision. On receipt of payn ert, this
proceediry is D 19/ ISSED.

> Broken Hill stated "B F to Citation No. 4015959, the Respordert ckin s that even
though a Crtation existed, we carrot agree that it shou bl be a 104-D-1 type, because
ten porary brattices were irstalled In the crosscuts, up to ard inclidirg the secord crosscu t
outby the faces onthe intake ard retu m side of the section’



T.Todd Hodgdon
Adn instrative Law Judge

Di stribution:

Mary Sue Taylor, Esq., Ofice of the Solicitor, U S. Departnent
of Labor, 2002 Richard Jones Road, Suite B-201, Nashville, TN
37215-2862 (Certified Mil)

Hobart Anderson, President, Broken H Il Mning Co., Inc.,
P. O Box 356, Sidney, KY 41564 (Certified Miil)
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V.
M ne No. 3
BROKEN HI LL M NI NG COVPANY,
| NCORPORATED
Respondent

ORDER CORRECTI NG DECI SI ON

In the | ast sentence of the first paragraph and the second
to |l ast sentence in the concl udi ng paragraph of the Septenber 1,
1995, Decision in the captioned case, the anmount of penalty
assessed is incorrectly stated as "$3,700.00." The anount of
penalty shoul d be "$3, 650.00."

Accordingly, it is ORDERED, pursuant to Conm ssion Rule
69(c), 29 CF.R " 2700.69(c), that the last sentence in the
first paragraph of the decision is CORRECTED to read: "For the
reasons set forth below, | affirmthe citation and the two
orders, as nodified, and assess a penalty of $3,650.00."
Simlarly, it is ORDERED that the second to | ast sentence in the
final paragraph of the decision is CORRECTED to read: "Broken
H 1l Mning Conpany is ORDERED TO PAY a civil penalty of
$3,650.00 within 30 days of the date of this decision.

T. Todd Hodgdon
Adm ni strative Law Judge



