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Before: Ju d g e Feldm a n
This consolida ted contest a nd civil pena lty proceeding  is before m e a s a  resu lt of

Cita tion No. 4243171 issu ed on Ju ne 2, 1994, pu rsu a nt to section 104( a ) of the Federa l M ine
Sa fety a nd Hea lth A ct of 1977, 30  U.S.C. ' 814( a ).  The Secreta ry seek s to im pose a  $50
civil pena lty for this cita tion tha t w a s desig na ted a s nonsignifica nt a nd su bsta ntia l.  The
cita tion a lleg es a  viola tion of W hita k er Coa l Com pa ny's ( W hita k er's) sm ok ing  control pla n
a pproved by M SHA  in a ccorda nce with the provisions of section 75.1702, 30 C.F.R.
' 75.1702, of the Secreta ry's m a nda tory sa fety sta nda rds. 

Cita tion No. 4243171 w a s issu ed beca u se the Secreta ry ha s interpreted the provisions of
the sm ok ing  control pla n a s prohibiting  a ny system a tic u nderg rou nd sea rches for sm ok ing
m a teria ls.  The opera tive provision in the sm ok ing  control pla n, a pproved by M SHA  on
Febru a ry 5, 1987, im poses a n oblig a tion on the opera tor to perform  "[a ] system a tic sea rch for
sm ok ers' a rticles of a ll persons entering  the m ine . . . a t
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lea st w eek ly a t irreg u la r interva ls ( em pha sis a dded)."  Thu s, the issu e for resolu tion is whether
the opera tor's periodic ra ndom  sea rches of personnel for sm ok ing  m a teria ls both a bove a nd
below  g rou nd viola tes this provision.  A lterna tively sta ted, the qu estion is whether the term s of
the a pproved sm ok ing  control pla n noted a bove m a nda te tha t the opera tor perform  a ll ra ndom
periodic sea rches a boveg rou nd. 

M SHA  a pproved the sm ok ing  control pla n in a ccorda nce with section 75.1702.  This
m a nda tory sta nda rd, which incorpora tes the provisions of section 317( c) of the A ct, 30 U.S.C. '
877( c), provides:

No person sha ll sm ok e, ca rry sm ok ing  m a teria ls, m a tches, or lig hters
u nderg rou nd, or sm ok e in or a rou nd oil hou ses, explosive m a g a zines, or other
su rfa ce a rea s where su ch pra ctice m a y ca u se a  fire or explosion.  The opera tor
sha ll institu te a  prog ra m , a pproved by the Secreta ry, to insu re tha t a ny person
entering  the u nderg rou nd a rea  of the m ine does not ca rry sm ok ing  m a teria ls,
m a tches, or lig hters.  ( Em pha sis a dded).
The pa rties filed cross- m otions for su m m a ry decision on Febru a ry 27, 1995.  On M a rch

7, 1995, I issu ed a n Order schedu ling  the pa rties' m otions for ora l a rg u m ent on M a rch 10,
1995, a t the Com m ission's Office of A dm inistra tive La w  Ju d g es in Fa lls Chu rch, Virg inia . 
Ora l a rg u m ent w a s schedu led on short notice with the a g reem ent of the pa rties to a ccom m oda te
cou nsel for the Secreta ry who ha d a lrea dy tra veled to Fa lls Chu rch, Virg inia , from  Na shville,
Tennessee, on a nother m a tter. 

The Order requ ested the pa rties to a ddress the following  qu estions:
1. W hether the la ng u a g e of section 317( c) of the M ine A ct, section 75.1702 of
the reg u la tions, a nd the provisions of the a pproved sm ok ing  control pla n, is
a m big u ou s w ith reg a rd to the requ ired loca tion of the sea rch, a nd, if so, how
this a m big u ity shou ld be resolved.  
2. W hether the prim a ry pu rpose of the a pproved sm ok ing  control pla n is
detection or deterrence of viola tions of the m a nda tory sa fety sta nda rd in section
75.1702 which prohibits the ca rrying  of sm ok ing  m a teria ls, m a tches, or lig hters
u nderg rou nd.
3. The m ethod of the contesta nt's sea rches with reg a rd to procedu re, frequ ency
a nd ra ndom ness, a nd whether su ch sea rches w ere effective or perfu nctory in
na tu re.
4. W hether perm itting  u nderg rou nd sea rches for sm ok ing  m a teria ls u nder a n
a pproved sm ok ing  control pla n wou ld render the sm ok ing  control pla n
u nenforcea ble by M SHA  thereby u nderm ining  its effectiveness.       
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STA TEM ENT OF FA CTS
Prior to the Ju ne 1994 issu a nce of the cita tion in qu estion, W hita k er's sm ok ing  control

pla n w a s in effect for m ore tha n seven yea rs.  Throu g hou t this period Whita k er condu cted its
w eek ly sm ok ing  control sea rches in ra ndom  loca tions.  These sea rches w ere condu cted both
u nderg rou nd a nd on the su rfa ce.  W hita k er recorded the da te a nd loca tion of ea ch sea rch in
the M ine's w eek ly sm ok ing  m a teria l exa m ina tion book .  M SHA  inspectors review ed the
exa m ina tion book  du ring  this period.  Therefore, M SHA  inspectors w ere a w a re u nderg rou nd
sea rches w ere being  condu cted.  However, M SHA  never previou sly cited Whita k er for viola tion
of its sm ok ing  control pla n.      

The w eek ly system a tic sea rches a re sea rches of a ll personnel on a  g iven shift. 
W hita k er's sm ok ing  control pla n a lso requ ires "spot- check  sea rches" of individu a ls to ensu re
com plia nce with section 75.1702.  However, the "spot- check  sea rches" of individu a ls a re not
su bstitu tes for the system a tic sea rches in issu e a s system a tic sea rches a re perform ed on a ll
m iners on a  g iven shift.  The pla n a lso requ ires "no sm ok ing " sig ns to be prom inently
displa yed a t a ll m ine entra nces.  W hita k er ha s a  strict policy prohibiting  the ca rrying  of
sm ok ing  m a teria ls u nderg rou nd a nd considers su ch condu ct to be a  discha rg ea ble offense. 
( Resp. Ex. 1).  Prior to the issu a nce of Cita tion No. 42443171, W hita k er w a s never cited for a
viola tion of section 75.1702.  ( Joint Ex. 1, Stipu la tion 13). 

W hita k er's EA S No. 1 M ine is a ccessible throu g h three sepa ra te porta ls, a llowing  m iners
to repea tedly enter, lea ve, a nd reenter the m ine du ring  a  g iven shift.  W hita k er im plem ented
its system a tic sea rches u nder the sm ok ing  control pla n to best a ddress the log istica l difficu lties
presented by the m ine's three porta ls.  W hita k er believed week ly sea rches in ra ndom  loca tions,
inclu ding  u nderg rou nd, w a s the best m ethod to a ssu re tha t sm ok ing  m a teria ls w ere not ca rried
u nderg rou nd.  The pa rties stipu la ted tha t W hita k er's sea rches consist of pa t- downs a nd sea rches
of persona l a rticles su ch a s lu nch pa ils.
 ( Tr. 17).

On Ju ne 2, 1994, M SHA  Inspector Fra nk lin M a yhew  issu ed Cita tion No. 4243171
a lleg ing  a  viola tion of W hita k er's  sm ok ing  control pla n a pproved by M SHA  pu rsu a nt to
section 75.1702.  The cita tion sta ted:

The opera tor's a pproved . . . sm ok ing  prog ra m , which requ ires [a t pa ra g ra ph] no.
2 . . . [tha t] a  system a tic sea rch for sm ok ing  a rticles of a ll persons entering  the
m ine sha ll be condu cted a t lea st w eek ly a t irreg u la r interva ls, w a s not being
com plied with in tha t the record of the w eek ly exa m ina tions for sm ok ing
m a teria ls show ed [tha t] the m en were sea rched inside the m ine [du ring ] the
w eek [s] of M a y 23, M a y 16, M a y 9, M a y 2  and . . . A pril 25, 1994[,] a nd did
not show  the m en being  sea rched on the su rfa ce.  ( Em pha sis a dded).
W hile Inspector M a yhew's cita tion g ives the im pression tha t the system a tic sea rches

w ere condu cted exclu sively u nderg rou nd for from  A pril 25 throu g h M a y 23, 1994, in fa ct,
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m a ny sea rches w ere condu cted on the su rfa ce du ring  this period.  ( Joint Ex. 2).  For exa m ple,
du ring  the w eek  of A pril 25, 1994, fou r sea rches w ere condu cted u nderg rou nd a nd ten sea rches
w ere perform ed on the su rfa ce.1  ( Joint Ex. 2, p. 2).  One u nderg rou nd sea rch cited by M SHA
occu rred in the eleva tor im m edia tely a fter the m iners ha d entered the m ine.
FURTHER FINDINGS A ND CONCLUSIONS    

A t the ou tset it is sig nifica nt tha t this ca se involves a n a lleg ed viola tion of a n
a pproved sm ok ing  control pla n ra ther tha n a  m a nda tory sa fety sta nda rd.  Pu rsu a nt to section
101 of the A ct, 30 U.S.C. ' 811, m a nda tory sa fety sta nda rds a re prom u lg a ted throu g h the
ru lem a k ing  process a nd a pply to a ll sim ila rly situ a ted m ine opera tors.  However, often su ch
g enera l indu stry sta nda rds a re ineffective when a pplied to circu m sta nces tha t a re u niqu e to a
pa rticu la r m ine.  Consequ ently, Cong ress provided for M SHA  to requ ire m ine opera tors to
a dopt com prehensive pla ns ta ilored to ea ch m ine tha t  a ddress specific a rea s of hea lth a nd
sa fety su ch a s roof control, ventila tion or sm ok ing  control.   30 U.S.C. '' 862( a ), 863( a ) a nd
877( c).  These pla ns m u st be su bm itted to the M SHA  District M a na g er for a pprova l.  W hile
M SHA  m a y consider conditions tha t a re com m on to m a ny m ines in considering  a  proposed
pla n, M SHA  is prohibited from  im posing  g enera l ru les a pplica ble to a ll m ines in the pla n
a pprova l process.  See Pea body Coa l Com pa ny, 15 FM SHRC 381, 386 ( M a rch 1993) citing
UM W A  v. Dole, 870 F.2d 662, 669- 72 ( D .C. Cir. 1989); Ca rbon Cou nty Coa l Com pa ny, 7
FM SHRC 1367 ( Septem ber 1985); Zeig ler Coa l Co. v. K leppe, 536 F.2d, 398, 406 -07 ( D .C.
Cir. 1976).

                    
     1 A lthou g h the pla n only requ ires a  m inim u m  of one system a tic sea rch of a ll personnel
ea ch week , sea rching  m iners du ring different shifts, a s w ell a s crew s a t different loca tions,
resu lts in nu m erou s sea rches ea ch week .

Thu s, Cong ress ha s m a nda ted, throu g h the provisions of section 317( c) of the A ct, tha t
the Secreta ry "insu re" com plia nce with the prohibition of ca rrying  sm ok ing  m a teria ls while
u nderg rou nd throu g h the flexibility of a n "opera tor institu ted" individu a lized sm ok ing  control
pla n ra ther tha n throu g h explicit m a nda tory sea rch procedu res a pplica ble to a ll m ines. 
However, the provisions of individu a lized pla ns som etim es resu lt in disa g reem ents in
interpreta tion.  Therefore, the Com m ission, in Jim  W a lter Resou rces, Inc., 9 FM SHRC 903
( M a y 1987) developed the leg a l fra m ew ork  for resolving dispu tes involving  m ine specific pla ns.
 The Com m ission sta ted tha t the Secreta ry bea rs the bu rden of proving  tha t a  cited condition
or pra ctice viola tes a n a pproved pla n provision.  The Com m ission fu rther sta ted tha t a
viola tion ca nnot be esta blished when "the dispu ted la ng u a g e of the pla n provision is
a m big u ou s" a nd the Secreta ry ca nnot "dispel the a m big u ity."  Id. a t 906 -07.
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A  threshold qu estion, therefore, is whether the opera tive provision in the sm ok ing
control pla n requ iring  sea rches of "a ll persons entering  the m ine" is a m big u ou s.  W ebster's
Third New Interna tiona l Dictiona ry, 1986 Edition ( W ebster's), defines "entering " a s "to g o or
com e into a  m a teria l pla ce, to m a k e a  physica l entra nce."  W ebster's defines "a m big u ity" a s
"intellectu a l u ncerta inty; the condition of a dm itting  of tw o or m ore m ea ning s, of being
u nderstood in m ore tha n one w a y."   

I a m  u nconvinced by the Secreta ry's a ssertion tha t there is no a m big u ity if his
interpreta tion is rea sona ble even if there a re other rea sona ble interpreta tions.  ( Tr. 28).  A
pla n provision is a m big u ou s if it is a m ena ble to tw o or m ore rea sona ble interpreta tions.  The
Secreta ry a sserts tha t the sea rch of "a ll persons entering  the m ine" m u st be constru ed to m ea n a
sea rch on the su rfa ce before entering  the m ine.  On the other ha nd, W hita k er a rg u es tha t this
la ng u a g e ca n be interpreted a s perm itting  sea rches before or a fter entering  the m ine. 
Disposition of the a m big u ity qu estion depends on whether the pa rties' interpreta tions a re
ha rm oniou s with the intended pu rpose of the pla n.  Em ery M ining  Corp. v. Secreta ry of La bor,
744 F.2d 1411, 1414 ( 10th Cir. 1984). 

Here, the word "entering " m u st be interpreted in the context of the intended goa l of
section 75.1702 and the sta ted pu rpose of the opera tor institu ted sm ok ing  control pla n tha t is 
to "insu re" tha t persons entering  the m ine do not "ca rry sm ok ing  m a teria ls" u nderg rou nd.  In
a ddition, the contextu a l m ea ning  of "entering " m u st be view ed with the recognition tha t the
pla n only requ ires w eek ly sea rches of "a ll persons entering  the m ine."  Therefore, the provision
in qu estion does not m a nda te da ily sea rches before entra nce a nd is not intended to m a k e
certa in, throu g h the a ct of sea rching , tha t sm ok ing  m a teria ls a re not brou g ht u nderg rou nd.    

A t best, the term  "entering " is problem a tica l a s the a ct of entering  is not a ccom plished
u ntil one crosses the threshold of the u nderg rou nd m ine.  This la ck  of cla rity is hig hlig hted by
the Secreta ry's a ssertion tha t sea rches on the eleva tor before m iners rea ch the u nderg rou nd level
constitu te a  viola tion of the "entering  the m ine" provision.  ( Tr. 56).  M oreover, if  the term
"entering " a ssu m es sea rches condu cted on the su rfa ce a t the beg inning  of a  shift, it is 
inconsistent with the pla n la ng u a g e tha t the sea rches occu r "a t irreg u la r interva ls."  ( 52 -53,
56 -57).

W hile "entering  the m ine" ca n be rea sona bly interpreted to m ea n before entering  the
m ine, it is helpfu l to a pply the rea sona bly pru dent person test set forth by the Com m ission in
Idea l Cem ent Co., 12 FM SHRC 2409, 2416 ( Novem ber 1990), to determ ine if this is the
only rea sona ble interpreta tion.  Under the Idea l test, to a scerta in whether the la ng u a g e of a
sta nda rd is open to a n a lterna te interpreta tion a dva nced by a n opera tor, the Com m ission
considers whether a  rea sona bly pru dent person fa m ilia r with the m ining  indu stry a nd the
protective pu rposes of the sta nda rd wou ld ha ve recognized the requ irem ent of the sta nda rd. 
The prim a ry prohibition in section 75.1702 is the "ca rrying " of sm ok ing  m a teria ls u nderg rou nd.
 Thu s, the situ s of the viola tion is u nderg rou nd in tha t a n individu a l viola tes section 75.1702
when he possesses sm ok ing  m a teria l u nderg rou nd even if he did not tra nsport the m a teria l into
the m ine. 
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For exa m ple, sm ok ing  m a teria ls g iven to a n individu a l u nderg rou nd, or, a cqu ired by a n
individu a l from  a  su pply of cig a rettes previou sly sm u g g led into the m ine, constitu te  viola tions
of section 75.1702 a lthou g h the individu a l a cqu ired the sm ok ing  m a teria l a fter entering  the
u nderg rou nd m ine.  The Secreta ry's insistence on su rfa ce sea rches of a ll persons a t lea st one da y
ea ch week  w ill not prevent m iners from  bring ing  sm ok ing  m a teria ls u nderg rou nd on non- sea rch
da ys.  The Secreta ry a g reed sm ok ing  m a teria ls cou ld ea sily be sm u g g led into a  m ine on a ny
da y other tha n the w eek ly exa m ina tion da y.
 ( Tr. 72).  The Secreta ry a lso conceded su rfa ce sea rches a t the m ine entra nce cou ld not detect
viola tions a ssocia ted with the a cqu isition of sm ok ing  m a teria l a fter m ine entry or u pon reentry.
 ( Tr. 73- 76).  It follow s, a s the Secreta ry a lso a ck nowled ged, tha t u nderg rou nd sea rches of a ll
personnel m a y be of g rea ter va lu e tha n su rfa ce sea rches in som e insta nces.  ( Tr. 77).      

A s a  g enera l proposition, if sea rches w ere m a nda ted on a  da ily ba sis, I wou ld a g ree
tha t u nderg rou nd sea rches wou ld be self- defea ting .  Thu s, it is im porta nt to identify whether
the pla n's prim a ry pu rpose is detection or deterrence.  A lthou g h the Secreta ry m a inta ins the
prim a ry pu rpose of the system a tic sea rch is detection, the pla n only requ ires w eek ly sea rches a t
irreg u la r interva ls.  ( Tr. 61).  M oreover, the spot- check s of individu a ls sa nctioned u nder the
pla n a re not su bstitu tes for the system a tic sea rch of "a ll persons" which is the su bject provision
in this m a tter.  It is obviou s, therefore, tha t a  pla n only requ iring  sea rches of a ll m iners
entering  the m ine 20 percent of the tim e ( one sea rch every five shifts a ssu m ing  a  five da y
w ork  w eek ) is not prim a rily intended for detection.  By a na log y, how  effective wou ld a n
a irport detection prog ra m   be if pa sseng ers w ere only requ ired to pa ss throu g h m eta l detectors
one da y ea ch week ?  ( Tr. 61-62).  Ra ther, W hita k er's sm ok ing  control pla n prim a rily relies
u pon the deterrent effect of su rprise to encou ra g e com plia nce. 

Given the pu rpose of section 75.1702, the deterrent effect of the pla n, a nd, the m ine
specific na tu re of the pla n a pprova l process, a  m ine opera tor shou ld be a fforded rea sona ble
discretion to devise a n effective m ethod of irreg u la r periodic sea rches tha t ta k e into a ccou nt
the u niqu e desig n or circu m sta nces a t its m ine site.  In the cu rrent ca se, W hita k er a sserts tha t
its three porta l entries render exclu sive su rfa ce sea rches ineffective since m iners ha ve a ccess to
com e a nd go freely a t a ll three porta ls.  The Secreta ry ha s not a rg u ed tha t there a re a ny
m a teria l u nresolved issu es of fa ct w ith respect to W hita k er's a ssertion tha t the m ine's three
porta l desig n renders exclu sive  su rfa ce sea rches ineffective.  Consequ ently, W hita k er's
im plem enta tion of its pla n to inclu de system a tic sea rches u nderg rou nd is a  rea sona ble
interpreta tion of the pla n's la ng u a g e.   

M oreover, the Secreta ry does not contend tha t W hita k er's  im plem enta tion of its
sm ok ing  control pla n is perfu nctory in na tu re or otherwise ineffective.  ( Tr. 96).  In fa ct, the
Secreta ry ha s stipu la ted there is no history of section 75.1702 viola tions a t W hita k er's m ine
site since M SHA 's a pprova l of its sm ok ing  control pla n in Febru a ry 1987.  Consistent with
W hita k er's a ppa rent effective im plem enta tion of its sm ok ing  control pla n, the Secreta ry is only
seek ing  to im pose a  $50 civil pena lty in this m a tter. 
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W hile the Secreta ry is not estopped from  his cu rrent interpreta tion of the pla n's
provisions, it is sig nifica nt tha t there is no evidence of consistent enforcem ent in tha t W hita k er
ha s not previou sly been cited despite its continu ing  pra ctice of perform ing  u nderg rou nd
sea rches which were prom inently docu m ented in its sm ok ing  exa m ina tion records.  See Jim
W a lter Resou rces, 9 FM SHRC a t 907.  In a ddition, a t ora l a rg u m ent, the Secreta ry fa iled to
present a ny credible a rg u m ents to su pport his contention tha t perm itting  a  com bina tion of
su rfa ce a nd u nderg rou nd sea rches wou ld be u nenforcea ble, a s su ch sea rches a re irreg u la r a nd
u nschedu led reg a rdless of where condu cted.  ( Tr. 81- 82).

Fina lly, it is sig nifica nt tha t W hita k er is not a lone in its interpreta tion tha t
u nderg rou nd sea rches a re perm issible.  Ju d g e M orris recently a ddressed the identica l issu e in
C.W . M ining  Com pa ny, 17 FM SHRC 175 ( Febru a ry 1995).  There, the opera tor occa siona lly
condu cted sea rches in the k itchen a rea , the first pla ce m iners w ent when entering  the
u nderg rou nd a rea .  The opera tor believed occa siona l k itchen check s w ou ld discou ra g e m iners
from  hiding  sm ok er's a rticles on the m a ntrip a nd rem oving  them  when they exited the m a ntrip
a t the k itchen.  A lthou g h Ju d g e M orris conclu ded the k itchen sea rches did not sa tisfy the pla n
provision of sea rching  m iners "entering " the m ine, Ju d g e M orris did conclu de the
"[e]xa m ina tions for su ch [sm ok ing ] a rticles a t su ch pla ces a s the k itchen a re la u da ble."  He,
therefore, a ssessed a  nom ina l civil pena lty of $10 for this infra ction.  Id. a t 183- 84.

W hile Ju d g e M orris fou nd a  technica l viola tion of the m a nda tory sta nda rd in section
75.1702, he did not specifica lly consider the opera tor's k itchen sea rches within the pa ra m eters
of  the a pproved sm ok ing  pla n process a nd pu rposes.  The m ine specific pla n a pprova l process
m u st encou ra g e opera tors to condu ct system a tic sea rches tha t a re a ppropria te to the conditions
of their m ines.  The m ine opera tor is in the best position to k now how  to a ddress u niqu e
secu rity problem s a t its m ine.  If a n opera tor's interpreta tion a nd a pplica tion of its sm ok ing
control pla n is "la u da ble," it follow s tha t su ch interpreta tion is rea sona ble.  If  the
im plem enta tion of a  sm ok ing  control pla n is ba sed on a  rea sona ble interpreta tion of the pla n's
provisions, there is no viola tion of section 75.1702.  Therefore, while I differ with Ju d g e
M orris in resu lt, I concu r with him  in principle.       

In su m m a ry, M SHA 's a ttem pt to im pose sta nda rd sm ok ing  control provisions m a nda ting
only ( 1) a boveg rou nd system a tic  sea rches, ( 2) occu rring  on ra ndom  da ys w eek ly, ( 3) a t the
beg inning  of a  shift, a nd, ( 4) before m iners enter the m ine, on a ll u nderg rou nd m ine opera tors,
despite the conditions or pra ctices in a  pa rticu la r m ine, is contra ry to the m ine specific pla n
process.  M oreover, this a pproa ch is contra ry to the express provisions of section 317( c) of the
A ct, a nd, section 75.1702 of the reg u la tions, which requ ire the a doption of a  pla n institu ted by
the opera tor ra ther tha n m a nda tory sea rch sta nda rds a s the m ethod for ensu ring  com plia nce.

Consequ ently, the Secreta ry ha s fa iled to ca rry his bu rden of esta blishing , by the
prepondera nce of the evidence, tha t W hita k er's com bined u nderg rou nd a nd su rfa ce sea rches a re
contra ry to its oblig a tion to sea rch "a ll persons entering  the m ine," g iven its m u lti- porta l
entries a nd the deterrent na tu re of the sea rches.  Ra ther, W hita k er's com bined su rfa ce a nd
u nderg rou nd sea rches a re a  rea sona ble interpreta tion a nd im plem enta tion of its sm ok ing  control
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pla n tha t seek s to insu re com plia nce with section 75.1702.  This sta nda rd prohibits m iners
entering  the m ine from  ca rrying  sm ok ing  m a teria ls while u nderg rou nd.  A ccording ly, W hita k er
is entitled to su m m a ry decision a s a  m a tter of la w .

A s a  fina l note, this decision shou ld not be constru ed a s trivia lizing  the sm ok ing
m a teria ls sea rch fu nction.  M SHA  is free to cite opera tors who perform  sm ok ing  inspections
tha t a re perfu nctory in na tu re, ina ppropria te to the specific m ine conditions, or otherwise
ineffective.  However, in the cu rrent ca se, W hita k er's u nderg rou nd sea rches a re not perfu nctory,
ina ppropria te in view  of its three porta l config u ra tion, or, ineffective.  

ORDER
In view  of the a bove, I conclu de tha t there a re no ou tsta nding  issu es of m a teria l fa ct

tha t requ ire a  hea ring  in this m a tter.  The Secreta ry's M otion for Su m m a ry Decision
IS DENIED .  W hita k er Coa l Com pa ny's M otion for Su m m a ry Decision IS GRA NTED . 
Consequ ently, W hita k er's contest of Cita tion No. 4243171 IS GRA NTED  a nd this cita tion IS
HEREBY VA CA TED .

Jerold Feldm a n
A dm inistra tive La w  Ju d g e

Distribu tion:
Thom a s A . Stock , Esq., Crowell &  M oring , 1001 Pennsylva nia  A venu e, N.W ., W a shing ton, D.C.
20004 - 2595 ( Certified M a il)
Bria n W . Dou g herty, Esq., Office of the Solicitor, U. S. Depa rtm ent of La bor, 2002 Richa rd
Jones Roa d, Su ite B- 201, Na shville, TN 37215- 2862 ( Certified M a il)
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