FEDERAL M NE SAFETY AND HEALTH REVI EW COW SSI ON

OFFICE OF ADMINISTRATIVE LAW JUDGES
2 SKYLINE, 10th FLOOR
5203 LEESBURG PIKE
FALLS CHURCH, VIRGINIA 22041

March 28, 1995

WHITAK ER COA L COM PA NY, : CONTEST PROCHD IN:
Cortesta rnt :
V. : Docket No. K ENT 94-975R
- Crtation No. 4243171 6/ 2/ 94
SCRETARY OF LA BOR, :
M INE A FETY AND HEA LTH - EASNo. 1M ire

ADM INISRATION (M SHA), :Mire D 1502085

Respordent :

SECRETA RY OF LA BOR, CN IL PENA LTY PROCHED IN:

M INESAFETY AND HEA LTH :
ADM INISRATION (M SHA), : Docket No. K EINT 9565

Petitioner : AC.No.1502085-03635

V. :
:BEASNo. 1M ire

WHITAK ER COA L COM PA N,
Respordent

SIMMARY DECISION

Appeararces: Thon as A . Sock, Esq., Crowell & Moring, Washirgton, D C., for the
Cortesta nt/ Respordent
Brian W. Dougherty, Esq., Office of the Slicitor, US. Departn ent of
Labor, Nashville, Tennesee, for the Respordent’ Petitioner.

Before: Judge Feldn an

This corsolidated cortest ard civil pere Ity proceediny is before n e as a res kt of
Citation No. 4243171 ssued on Jure 2, 1994, puruart to section 104(a) of the Federal M ire
Sifety ard Health Act of 977,30 USC. " 814(a). The Scretary seeks to i pose a $50
civil pere ky for this citation that was desigruted as nonsignifiant ard substarte l. The
citation a lleges a vioktion of Whitaker Coa l Con paryS (Whitaker8) sn ok iy cortrol pbkn
approved by M SHA Inaccordarnce with the provisions of section 75.1702, 30 CFR.

" 75.1702, of the ScretaryS n ardatory safety staruards.

Citation No. 4243171 was ssued because the Secretary has irnterpreted the provisions of
the sn ok ing cortrol pknas prohibiting any systen atic urderyrou nd searches for sn ok iny
nateri k. The operative provision in the sn ok iy cortrol phn, approved by M SHA on
February 5, 1987, m poses an oblyation on the operator to perfom "[ ] systen atic search for
an ok ers=articles of a ll persors erteriry the nm e . . . at




kast week ly at irreju br interva k (en phasiks added). Thus, the isue for resobition is whether
the operator§ periodic rnrdon searches of persorrel for s ok iy n aterie b both above ard
below grourd vioktes this provision. A kerretively stated, the question is whether the tem s of
the approved sn ok iy cortrol pkn roted above n ardate that the operator perfom all rardon
period ic searches aboveyrourd.

M SHA approved the sn ok iy cortrol phn N accordance with section 75.1702. This
n ardatory stardard, which incorporates the provisions of section 317(c) of the Act, 30 USC. *
877(c), provides:

Nb person sha ll st oke, carry sn ok iy n ateri bk, n atches, or lighters

urdergroi nd, or s oke inor arourd oil houses, explosive n agazines, or other
surface areas where such practice nay cuse a fire or explosion. The operator
sha Il rstitute a projran , approved by the Secretary, to irsure that ary person
entering the urdergrourd area of the n irne does rot carry sn ok irg n ateri k,

n atches, or lyhters. (E phasis added).

The parties filed crossn otions for sin n ary decision on February 27, 995. OnMarch
7, 1995, 1 sued an Order schedu lirg the parties™n otions for ora I aryun ent on March 10,
1995, at the Con n kssionS Office of A dn inistrative Law Judges in Falk Church, Virgine.
Oralargun ent was schedu ked on short rotice with the agreen ent of the parties to accon n odate
cou reel for the Secretary who had already traveled to Falk Church, Virging, fron Nishville,
Tennesee, on arother n atter.

The Order requested the parties to address the follow iry qu estions:

1 Whether the Bryuage of section 317(c) of the M ire A ct, section 75.1702 of
the regu ktions, ard the provisions of the approved sn ok iy cortrol phn, Is

an biguous with regard to the requ ired location of the search, ard, if so, how
this an bigu ity shou bl be resobved.

2. W hether the prin ary purpose of the approved s ok iy cortrol phn s
detection or deterrerce of vioktions of the n ardatory safety stardard in section
75.1702 whiah prohibits the carryiry of s ok iy n aterk k, n atches, or liyhters
urderyrou nd.

3. The n ethod of the cortestart§ searches with regard to procedu re, frequ ency
ard rnrdon ress, ard whether such searches were effective or perfu rctory in
rture.

4. W hether pem ittirg urdergrou rd searches for sn ok iry n aterie bk urder an
approved o1 ok iy cortrol pknwou W rerder the sn ok iy cortrol phn
urenforceable by M SHA thereby urdem iniry its effectiveress.

[N



STATEM ENT OF FACTS

Prior to the Jure 1994 ssuance of the citation in question, WhitakerS s ok iy cortrol
phnwas In effect for n ore than seven years. Throughout this period Wh stak er cordu cted its
week by sn ok iy cortrol searches in rardon locations. These searches were cordu cted both
urderyrourd ard on the surfaice. Whitaker recorded the date ard location of each search in
the M ireS week ly sn ok iry n ateri ] exan iretion book. M SHA irspectors reviewed the
exan iretion book duriny this period. Therefore, M SHA irspectors were aware u rdery rou rd
searches were beiry corducted. However, M SHA rever previously cited Whitaker for vioktion
of its sn ok iy cortrol phn.

The week ly systen atic searches are searches of a ll personrel on a ¢ iven shift.
WhitakerS sn ok irg cortrol pkinako requ ires "spot-check searches' of individua k to ersure
con plerce with section 75.1702. However, the "spot-check searches' of individua k are rot
su bstitu tes for the systen atic searches In kssue as systen atic sarches are perform ed onall
niarers ona givenshift. The phnako requ ires "ro sn ok Ing" siyrs to be pron irently
disphyed at all n ire entrarces. Whitaker has a strict policy prohibiting the carryiry of
snoking materie b urderyrourd ard corsiders sich corduct to be a dischargeable offerse.
(Resp. Ex. 1). Prior to the wssuarce of Ctation No. 42443171, Whitaker was never cited for a
vioktion of sction 75.1702. (Joirt Bx 1, Sipu ktion 13).

WhitakerSEA S No. 1M ire ks accessible through three separate porta k, a llow irg n irers
to repeated ly erter, leave, and reerter the n e durirng a givenshift. Whitaker m plen ented
Its systen atic searches urder the sn ok iy cortrol pkn to best address the log istic I diffics Kies
preserted by the n ireS three porta k. Whitaker believed week ly searches in rnrdon  locations,
icludirg urdergrou nd, was the best n ethod to assure that sn ok irg n aterie ks were rot carried
urderyrourd. The parties stipu kted that Whitak erS searches corsist of pat-dowrs ard searches
of persorn I articles such as birch paik.

(Tr. 17).

OnJure 2,1994, M SHA Wrspector Frark lin M ayhew wsued Citation No. 4243171
allegiry a vioktion of WhitakerS sn ok irg cortrol pknapproved by M SHA pursiart to
section 75.1702. The citation stted :

The operatorS approved ... s ok iy progran , which requires gt paragraph] ro.
2 ... [that]a systen atic ssarch for sn ok iry articles of a Il persors erteriry the
n ire shall be corducted at least week ly at irrequ br interva ks, was not being

con plied with inthat the record of the week ly exan irations for s ok iny
nateri b showed [that] the n en were searched irside the n ire [durirg ] the
week ] of May 23, May 16, May 9, May 2 ard ... April 25 1994[]and dd
ot show the n en beiry searched on the surface. (En phasks added).

While Irspector M ayhew S citation ¢ ives the n pression that the systen atic searches
were corducted exchisively urderyround for fron A pril 25 through May 23, 1994, In R,



nary searches were corducted on the sirface durirg this period. (Joirt BEx 2). For exan ple,
during the week of A pril 25, 1994, fair searches were cordu cted urderyroind ard ten searches
were perfom ed on the surfaice (Joirnt Bx 2, p.2). Ore urderyround search cited by M SHA
ocal rred In the elevator mn edetely after the n irers had entered the n ire.

FURTHER FIND INGSA ND CONCLUSIONS

At the outset it s synifiart that this case involves analleged vioktion of an
approved i ok iy cortrol pkn rather thana nardatory safety stardard. Puruiart to section
01of the Act,30 USC. " 811, n ardatory safety stardards are pron u hated through the
ru len ak iy process ard apply to all sm ikrly situated n ine operators. However, often sich
genenra | Irdu stry stardards are ireffective when applied to ciraun stances that are unique to a
partia br n re. Corsequently, Congress provided for M SHA to requ ire n ire operators to
adopt con prehensive phrs tailored to each n ire that address specific areas of hea kh and
safety such as roof cortrol, vertibtion or o ok iy cortrol. 30 USC. *" 862(a), 863(a) and
877(c). These phrs n ust be subn itted to the M SHA D stricc Marnger for approval. Whilke
M SHA nay corsider corditions that are conmon tonary n ies in corsideriry a proposed
phn, M SHA s prohibited fron i posiry general nikes appliable to all n ires in the pkn
approva I process. See Peabody Coal Con pary, 15 FM SHRC 381, 386 (March 1993) citiry
UMWA v.Dolk, 870 F2d 662,669-72 (D .C. Cir. 1989); Carbon Courty Coal Con pary, 7
FM SHRC 1367 (Spten ber 1985); Zek ler Coal Co. v. K keppe, 536 F2d, 398, 406-07 (D C.
Cir. 1976).

Thus, Coryress has n ardated, through the provisions of section 317(¢) of the A ct, that
the Scretary "irsure" con pliance with the prohibition of arryiry sn ok irg n aterin bk while
urdergrou nd through the flexibility of an "operator irstituted" individua lized sn ok iy cortrol
phn rather than through explicit n ardatory search procedures applicable to all n ires.
However, the provisions of individua lized pkrs son etin es resu i In disagreen ents in
interpretation. Therefore, the Con n Ksion, in Jn_ W a lter Resou rees, Ire., 9 FM SHRC 903
(May 1987) developed the keyal fran ework for resolviry disputes irvolviny n ire specific phres.
The Con n ision stated that the Secretary bears the burden of proviry that a cited cord ition
or practice violates anapproved pbkn provision. The Con n ission fu rther stated that a
vioktion a ot be establshed when "the disputed Bryuage of the phn provision 1is
an bguous' ard the Secretary carvot "dispel the an biguity H.at 906-07.

1 A khough the phnonly requires a n inin un of ore systen atic sarch of a Il persorrel
each week, sarchirg n rers duriry d ifferert shifts, as well as crews at differert loca tions,
resu lts in run erous searches each week .



A threshold question, therefore, s whether the operative provision in the s ok iy
cortrol pkn requ iriny sea rches of "a Il persors erteriry the n ire" is an biguous. W ebster§
Third New Brterratiore | D idiomary, 1986 Elition (W ebster8), defires "entering” as "to go or
cone o a materel phee, to nake a physial entrarnce” W ebsterS defires "am bigu ity" as
"intellectua I u ncerta inty; the cordition of adn ttiry of two or n ore n eanirys, of beiny
urderstood INnn ore than one way.

Lan urcorvinced by the SecretaryS assertion that there is no an bigu ity if his
Interpretation s reasorab ke even if there are other reasoreble interpretations. (Tr. 28). A
phnprovision isan buous if it s an erable to two or n ore reasoreble interpretations. The
Secretary asserts that the search of "a ll persors erteriry the n ire" n ust be corstrued ton eana
search on the surface before entering the n ire. On the other hard, Whitaker aryues that this
Bryuage can be interpreted as pem ttiny searches before or after entering the n ire.

D isposition of the an bigu ity qu estion depernds on whether the parties™interpretations are
ham oniaus with the interded purpose of the pkn. B ery M inin Corp. v. Secretary of Labor,
744 F2d 411, 1414 (10th Cir. 1984).

Here, the word "entering” n ust be interpreted in the cortext of the interded goal of
section 75.1702 ard the stated purpose of the operator mrstituted sn ok iy cortrol pkn that s
to "isure" that persors erteriry the n e do not ‘carry st ok irg natere k' urdergrourd.  In
add ition, the cortextua I n eanirg of "entering” n ust be viewed with the recognition that the
phn only requ ires week ly searches of "a ll persors erteriny the n ire." Therefore, the provision
INn question does rot n ardate daily searches before ertrarce arnd s not intended to n ake
certa in, through the act of searchiry, that sn ok irg n aterin b are rot brought urdergrourd.

At best, the tem "enterirg” s problen atia I as the act of erteriry s not accon p lished
urtil one crosses the threshold of the urderyrourd n ire. This bhc of ckrity s highlighted by
the Secretary§ assertion that searches on the elevator before n irers reach the urderyrourd level
corstitu te a viohtion of the "entering the n ie" provision. (Tr. 56). M oreover, if the tem
"entering” assum es searches corducted on the surface at the beg inniry of a shift, it s
incorsistert with the pkn krjuage that the searches ocaur "at mrregu br interva k' (52-53,
56-57).

While "entering the n Ire" anbe reasorebly interpreted to n ean before erteriry the
niare, it i helpful to apply the reasorably prudent person test set forth by the Con n ission in
Heal Cen ent Co., 2 FM SHRC 2409, 2416 (Noven ber 1990), to detern ire if this s the
only reasoreble interpretation. Urder the Heal test, to ascerta in whether the Bryuage of a
stardard 15 open to anakerrite interpretation advarced by an operator, the Con n ission
corsiders whether a reasorebly prudent person in iler with the n inirg idustry ard the
protective pu rposes of the stardard wou K have recoynized the requ iren ent of the stardard.
The prin ary prohibition in sction 75.1702 & the "arryiry" of o1 ok iy n ateria b urderyrourd.
Thus, the situs of the vioktion isurdergroind Inthat an individua | vioktes section 75.1702
when he possesses sn ok iy n ateri | urdergrourd even if he did rot trarsport the n aterie | into
the n re.




For exan ple, st ok iry matere kb givento an individua I urdergrourd, or, acqu ired by an
individua l fram a supply of cigarettes previously sn ugg led into the n ire, corstitute vioktions
of section 75.1702 akhough the mdividua l acqu ired the sn ok iy m aterie | after entering the
urderyrourd n ire. The Secretary§ wrsisterce on surface searches of a ll persors at least ore day
each week will ot prevert n irers fron brirngiry s ok iy naterie k urderyroi nl on nonksea rch
days. The Secretary agreed sn ok irg n aterin ks cou K easily be snuggled o a n e onary
day other than the week ly exan iration day.

(Tr. 72). The Secretary a ko corceded surface searches at the n ire ertrarnce cou K rot detect
vioktions assockted with the acou isition of 1 ok iy n ateri | after n Ire ertry or upon reertry.
(Tr. 73-76). Kk follows, as the Secretary a ko ack row kedged, that urderyroi nd searches of all

persorrel n ay be of greater va e than surface searches inson e irstarces. (Tr. 77).

A'sa genen I proposition, if sarches were n ardated ona daily basis, Iwou ll agree
that urderyrou nd searches wou b be sekfdefeatiry. Thus, it 5 I portart to Wentify whether
the ph NS prin ary purpose i detection or deterrerce. A khough the Secretary n a inta irs the
prin ary purpose of the systen atic sarch s detection, the phn only requ ires week ly searches at
irregu br intervak. (Tr. 61). M oreover, the spot-checks of idividua kb sarctioned urder the
phknare rot substitutes for the systen atic ssarch of "a Il persors’ which s the subject provision
inthisnatter. k s obvious, therefore, that a phn only requ irirg searches of a ll n rers
entering the n ire 20 percert of the tm e (one search every five shifts assun g a five day
work week) s not prin arily interded for detection. By are bogy, how effective wou bl an
a irport detection progran  be If passeryers were only requ ired to pass through n eta I detectors
one day each week? (Tr.6162). Rather, WhitakerS s ok iy cortrol phn prin arily relies
upon the deterrert effect of s rprise to ercol rage con p lia nce.

G ven the purmpose of section 75.1702, the deterrert effect of the pkn, ard, the n ire
specific mature of the phnapprova l process, a n ire operator shou K be afforded reasoreble
d iscretion to devise an effective n ethod of irregu br periodic sarches that take Into accourt
the unique desyn or ciraun starces at s n ire site. Inthe currernt ase, Whitaker asserts that
its three porta I entries render exchisive surface searches ireffective since n irers have access to
con e ard o freely at all three porta k. The Secretary has not argued that there are ary
nateri 1 urresobved issues of fact with respect to Whitaker§ assertion that the n eS8 three
porta I desiyn rerders exclisive surface searches ireffective. Corsequently, W hitakerS
n plen entition of its pknto include systen atic searches urderyrourd s a2 reasoreble
inerpretation of the phnS bjuage.

M oreover, the Secretary does rot corterd that WhitakerS m plen entation of its
s ok iy cortrol pkn s perfu nctory in rature or otherw ise ireffective. (Tr. 96). Infact, the
Secretary has stipu bted there i no history of section 75.1702 vioktions at WhitakerS n ire
site since M SHA 5 approval of its sn ok iy cortrol pkn in February 1987. Corsistert w ith
WhitakerS apparert effective m plen entation of its sn ok ing cortrol pkn, the Secretary s only
seek Iy to i pose a $50 civil pern kty in this n atter.



While the Scretary 15 not estopped fron his a rrert interpretation of the pkng
provisions, it i sy nifi@rt that there & No evidence of corsistert enforcen ent 1N tat Whitaker
has not previously been cited despite its cortinu iry practice of perfom iy urderyrourd
searches which were pron irently docun ented In its sn ok iy exan iretion records. See Jm
Wa lter Resources, 9 FM SHRC at 907. Inaddition, at oral argun ent, the Secretary failed to
presert ary crediblke argun ents to support his cortertion that pern ittirg a con biretion of
surface ard urdergrourd searches wou d be urenforcaable, as such searches are irregu br ard
urschedu led regardless of where corducted. (Tr. 8182).

Firnlly, it is synificart that Whitaker s not a lone In its interpretation that
urdergrou nd searches are pem issibke. Judge M orris recertly addressed the wentic | ksue In
CW.Mining Con pary, 17 FM SHRC 175 (February 1995). There, the operator occasiora lly
cordu cted searches In the k itchen area, the first pkce n rers went when entering the
urderyrourd area. The operator believed occasiona I k itchen checks wou kb discourage n irers
from hiding sn okerS articles on the nartrip ard ren oviry then when they exited the n antrip
at the k itchen. A khough Judge M orris corcluded the k itchen searches did rot satisfy the pkn
provision of sarchiny n irers "entering” the n ire, Judge M orris did corclude the
"[epan iretions for uch [sn ok iy ] articles at such phcees as the k itchen are kudablk. He,
therefore, assessed a ron ire I civil pera lty of $10 for this infraction. K. at 183-84.

While Judge Morris fourd a technica I vioktion of the n ardatory stardard In section
75.1702, he did rot specifia lly corsider the operator§ k itchen saarches w ithin the paran eters
of the approved sn ok ing pkn process ard purposes. The n ire specific pknapprova I process
must encourage operators to corduct systen atic searches that are appropriate to the corditions
of their n ires. The n ire operator & IN the best position to kow how to address unigue
secu rity problen s at s n ire. K anoperatorS interpretation ard application of its sn ok iry
cortrol pkn i "hudable, it follows that such interpretation is reesoreble. I the
n plen entation of a2 s ok iy cortrol pkn is based ona reasoreble interpretation of the pk N3
provisions, there s no violation of sction 75.1702. Therefore, whilke 1differ with Judge
Morris inrex ik, I comur with hin  In princip ke.

Insun mary, M SHA S atten pt to m pose stardard sn ok iy cortrol provisions n arda tiny
only (1) abovegrou nd systen atic searches, (2) occurring on rardon days week by, (3) at the
bey inniry of a shift, ard, (4) before n irers erter the n ire, onall urderyrournd n Ire operators,
despite the corditions or practioss ina partia br n ire, 1s cortrary to the n ire specific pkn
process. M oreover, this approach K cortrary to the express provisions of section 317(c) of the
Act, ard, section 75.1702 of the regu ktions, which requ ire the adoption of a pkn irstituted by
the operator rather thanm ardatory search stardards as the n ethod for ersi rirg con p i rnee.

Corsequently, the Secretary has failed to carry his burden of esablshiry, by the
preporderance of the evidence, that WhitakerS con bired urderyrou rnd ard surface searches are
cortrary to its oblgation to search "a Il persors erteriry the n re," ¢ iven its n u ki porta |
entries ard the deterrert rature of the searches. Rather, WhitakerS con bired surface and
urdergrou nd searches are a reasoreble interpretition ard i plen entation of its sn ok iy cortrol



phnthat seeks to sl re con plerce with section 75.1702. This stardard prohibits n irers
entering the n ire fron arryirg st ok irg n aterie b while urdergrourd. A ccordiny ly, Whitaker
is ertitled to sun mary decision as a n atter of hw.

Asa firnl rote, this decision shou Kl rot be corstrued as trivie lizing the sn ok iry
nateri b search firction. M SHA s free to cite operators who perform i ok iy irspections
that are perfurctory in reture, imppropriate to the specific n ire conditions, or otherw ise
ireffective. However, In the currert ase, WhitakerS urderyroi nd searches are rot perfu nctory,
inppropriate in view of its three porta I confiyu ration, or, Ineffective.

ORDER

Inview of the above, I corclide that there are ro outstardiry issues of n ateri 1 fact
that requ ire @ hearirg Inthis natter. The SecretaryS M otion for Sin n ary Decision
ISDENIED. Whitaker Coal Con paryS M otion for Sin nary Decision ISGRA NTED.
Corsequently, Whitak er§ cortest of Citation No. 4243171 ISGRA NTED and this citation IS
HEREBY VACATED.

Jerokd Feldn an
Adn instrative Law Judge
D sstribu tion:

Thonas A . Stock, Bsq., Cronell & Moriry, 1001 Pervsybanke Averue, NW ., Washington, D C.
20004-2595 (Certified M ail)

Brian W. Dougherty, Esq., Office of the Slicitor, U. S. Departn ent of Labor, 2002 Richard
Jores Road, Site B201, Nashville, TN 372152862 (Certified M a il
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