FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

Office of Administrative Law Judges
5203 LEESBURG PIKE SUITE 1000
FALLS CHURCH VA 22041

November 20, 1996
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DAY BRANCH COAL COVPANY,
Cont estants
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SECRETARY OF LABOR
M NE SAFETY AND HEALTH
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Docket No. Cit/Oder No.
KENT 94-1005-R, 4489701; 6/13/94
KENT 94-1006-R, 4489702; 6/13/94
KENT 94-1007-R, 4489703; 6/13/94
KENT 94-1008-R;, 4489704; 6/13/94
KENT 94-1009-R; 4489705; 6/13/94
KENT 94-1010-R, 4489706; 6/13/94
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KENT 94-1012-R, 4489708; 6/13/94
KENT 94-1013-R, 4489709; 6/13/94
KENT 95-492-R;, 4246556; 3/13/95
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Mne |.D. No. 15-16418
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KENT 95-147-R 4246694; 11/7/94
KENT 95-148-R, 4246695; 11/7/94
KENT 95-149-R, 4246696; 11/7/94
KENT 95-150-R 4246697; 11/7/94
KENT 95-151-R, 4246698; 11/7/94
KENT 95-152-R, 4246699; 11/7/94
KENT 95-153-R  4246700; 11/7/94
KENT 95-154-R 4246861; 11/7/94
KENT 95-155-R 4246862; 11/7/94
KENT 95-156-R, 4246863; 11/7/94
KENT 95-157-R 4246864; 11/7/94
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KENT 95-162-R, 4246869; 11/7/94
KENT 95-163-R  4246870; 11/7/94
KENT 95-164-R 4246871; 11/7/94
KENT 95-165-R  4246872; 11/7/94
KENT 95-166-R 4247425; 11/7/94
KENT 95-167-R  4247426; 11/7/94
KENT 95-168-R 4247427; 11/7/94
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ORDER OF DI SM SSAL

Before: Judge Fauver
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These are Notices of Contest under section 105(d) of the

Feder al

et seq. The Secretary of Labor

M ne Safety and Health Act of 1977, 30 U S.C. 88§ 801

has noved for dism ssal on the

ground that Contestants failed to request a hearing upon receipt

of the penalty proposals.

It appears fromthe record that proposals for assessnent of



civil penalties regarding the above citations/orders were nade to

both Contestants in 1995.! No responses were nade to the
proposal s and by operation of the Comm ssion’s Procedural Rule
2700.27 (29 CF. R § 2700.27), the proposals becane final orders
of the Comm ssi on.

Contestants nove for relief fromapplication of Rule 2700. 27
on the ground that the operator’s counsel did not receive a copy
of the proposals. It appears fromthe pleadings that Contestants
were served at their designated address: P.O Box 204, Cawood, KY
408915, and that the postal receipts for the proposals were
recei ved by Contestants and signed for by Betty Cassim

The Secretary opposes the notion and states that MSHA does
not serve operators’ counsel with proposals for assessnent of
civil penalties and the applicable regulation requires
service of a proposed penalty on the operator at its designated
addr ess.

| find that Contestants have not set forth a sufficient
reason for relief fromthe application of Rule 2700. 27.

Accordingly, it is ORDERED that the Mdtion to Dismss is
GRANTED, and these proceedi ngs are DI SM SSED

WIIliam Fauver
Adm ni strative Law Judge

The Secretary states in his Reply to Contestants’ Response
to the Motion to Dismss that he did not propose assessnent of a
civil penalty against Joe Hensley individually with regard to
Citation No. 4246556 and that Day Branch Coal Conpany received a
proposed penalty of $50 (A. C. 15-16418-03569). The Secretary
further states that he waives his right to proceed agai nst Joe
Hensl ey concerning such citation, “in the interest of
facilitating disposal of these cases.”
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Di stribution:

M . Bobby Joe Hensley, P.O Box 204, Cawood, KY 40815 (Certified
Mai | )

Mark R Mal ecki, Esq., U S. Departnent of Labor, O fice of the
Solicitor, 4015 Wlson Blvd., Suite 400, Arlington, VA 22203
(Certified Mil)
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