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St atenent of the Case

This case is before ne based upon a Conplaint filed by Mjor
Tony Thonpson al |l egi ng that he was discrim nated agai nst by Aero
Energy Incorporated (Aero) in violation of Section 105 of the
Federal M ne Safety and Health Act of 1977 (The Act). Pursuant
to notice, the case was heard in Louisa, Kentucky on January 29
and 30, 1996.1

"Inktia lly the case was schedu ked for hearirng on
Decen ber 20, 1994. Bused upon the parties agreen ent, an
order was isued on Jaruary 3, 1995, cortiru iy the hearirg due to a pendiry paraliel
proceediry in the Pke Cirarit Court nKentucky. OnMay 4, 1995, an order was issu ed
grartirg Con pkirnt=s M otion to Cortinie ard Sayiry Proceed inys for
60 Days. On October 6, 1995, an order was issued Iifting the Footrote 1 cort=d.

stay, ard schedu ling the case for hearirg on Nowven ber 13, 1995. On October 23, 1995, an
order of cortiruarce was issued based upon Respordents request that was not opposed by
Con phirent, ard the case was reschedu ked for hearing on Jaruary 29.



Fi ndi ngs of Fact and Di scussion

Conpl ai nant:s Case

A.  Conplainant:s Wirk H story at Aero

Aero operates the Aero Energy M ne No. 1, an underground
coal mne, which it had acquired in March 1989. In March 1989,
Maj or Tony Thonpson was hired as m ne superintendent by Rex
Fought, Aeross President, for whom he had previously worked
Fought made Thonpson responsi ble for the overall operation of the
mne. Once the m ne becane operational, production increased,
production per man hour increased, and mners were given bonuses
based on increased production usually three to four tines a week.
Thonpson al so recei ved production bonuses through the end of
1993, and received a Christmas bonus in 1993. He received
increases in salary during the termof his enploynent with Aero.

B. Conplainant:s Activities and Aeross Responses

Accordi ng to Thonpson, in August 1989, he reported to Fought
a met hane readi ng of between four and six percent. Fought told
himto Abe sure that | donst put it in the book because it was
over two percent@ (Tr. 30). Thonpson indicated that in Septenber
1995, Fought was very upset at a withdrawal order issued by an
MSHA i nspect or who had found net hane.

On Novenber 3, 1993, Thonpson indicated that he | earned that
a nmet hane readi ng of seven to nine percent had been found in the
ol d works of the m ne, which was not an active section. Thonpson
said that he notified Fought who told himto be sure not to
report it. According to Thonpson, on Novenber 4, he was inforned
by a belt attendant, Harold Bai sden, that he had overheard the
fireboss, Bob Boyd, report a nethane readi ng of between seven to
nine percent in the old works. Thonpson then went underground,
and testing by himindicated a nmethane reading of one and a half
percent. Thonpson then reported to Fought and told himthat the
nmet hane readi ng should be reported in the preshift book, and
Fought told himnot to report it.

On Novenber 5, Thonpson talked to MSHA inspector Arlie Wbb
On Novenber 8, 1993, the site was inspected by MSHA i nspectors
but no citations were issued for any nethane accunul ati ons.

On Novenber 9, 1993, five MSHA inspectors inspected the site
to check for nmethane. The inspectors reported that they had
recei ved a conpl aint about nethane in the old works. Thonpson
testified that at approximately 12:30 p.m, he had a conversation
wi th Fought, and told himthat he thought that the inspectors
were present because of a conplaint. At about 3:30 in the
afternoon, in Thonpsonss office, Fought informed himthat there
was reason to believe that he (Thonpson) had called the



i nspectors. According to Thonpson, Fought informed himthat he
talked to the forenen, and they did not trust himAfor calling
the inspectors@ (Tr. 75). Thonpson stated that he infornmed

Fought that he had not called the inspectors. According to
Thonmpson, Fought told himthat the foremen could not trust him
anynore, and that he was going to have to et himgo Afor calling
the inspectors@ (Tr. 76). Thonpson maintained that the nethane
probl ens that had been observed on Novenber 3 and 4, were taken
care of shortly after the nmethane had been di scovered by shifting
the ventilation in the area, and accordingly, there was no need
to call the inspectors on Novenber 8 and Novenber 9. Thonpson

i ndi cated that Fought told himthat he was going to send hi m hone
until he had tinme to investigate. According to Thonpson, Fought
told himto take the rest of the week off. Thonpson stated that
he thought that Fought was sendi ng hi m home because he had call ed
the i nspectors.

On Tuesday Novenber 16, at 6:00 p.m, Thonpson returned to
the m ne, and Fought infornmed himthat he was still investi-
gating, and trying to find out if he (Thonpson) had called the
i nspectors, and that he (Fought) would get back to him Between
Novenber 16, 1993, and January 7, 1994, Thonpson tried to cal
Fought eight or nine tinmes, and talked to himthree four tines.

On January 7, 1994, Thonpson received a letter from Fought.

In the letter, Fought indicated that he had di scussions with
Thonpson concerni ng Thonpson:=s job perfornmance, |ack of interest,
and | ack of commtnent to the job. The letter further accused
Thonpson of having Aa maj or probl em of substance abuse. (0
On January 10, 1994, Thonpson confronted M. Fought about
the letter, and Fought insisted on himundergoing drug
rehabilitation. Thonpson refused because he maintai ned
that he had no drug problem

It was Thonpson=s testinony that prior to Novenber 9, he had
never been reprinmnded or suspended by Fought. Nor did Fought
indicate that he was dissatisfied with his work. Thonpson
mai nt ai ned that he had not been insubordinate to Fought.

Thonpson indicated that prior to recei pt of Fought=s letter on
January 7, Fought had never discussed with himhis |ack of
commtnment. According to Thonpson, Fought had never told him
that his job was suffering because of drug abuse, and that Fought
had never suggested that he take any drug test. Thonpson

i ndicated that prior to Novenber 9, 1993, he underwent drug
testing on one occasion, and it was negative. According to
Thonpson, he was never arrested for drugs or al cohol, and has
never had a substance abuse problem He al so naintained that
there were no problens with norale at the site.



According to Thonpson, he had a good relationship with
Fought through Novenmber 1993. He was not reprimnded by him
during that tine and fol |l owed whatever Fought told himto do.
According to Thonpson, he saw his forenen daily, and had safety
talks with them weekly. Thonpson stated that he never refused to
go underground at the request of Fought, or at a foreman:s
request.

VWal ter Thomas Kirk, a m ner enployed by Doubl e Construction
Conpany, (Double C), to work at the subject mne as a genera
| aborer, testified for Conplainant. Kirk, who is a personal
friend of Thonpson, indicated that on Novenber 9, 1993, at
approximately 3:45 in the afternoon, he was wal ki ng toward
Thonpson=s office and the door was open.? Kirk indicated that
no one else was in the area. According to Kirk, he was six to
ei ght feet away fromthe door, and overheard a conversation
bet ween Thonpson and Fought that was Apretty loud@ (Tr. 104).
Kirk testified that he heard Fought say as follows: ATony you
know we had ei ght and nine percent nethane, and you had no ri ght
to call the federal nmen or inspectors in at no time@ (Tr. 105).
According to Kirk, Thonpson said that he did not call the
i nspectors, and Fought said Al have reason to believe you called
t hem Tony and I-m going to have to let you go@ (Tr. 105).

According to Kirk, about a week and a half or two weeks
| ater, Fought nmet with all first and second shift enployees in
t he shower house. Kirk indicated that Fought was Ain an
outrage, ® and stated that Al t]hese runors going around is going
to stop. Now, | dont know who is spreading them but theyre
going to stop and whoever spread this runor about nethane, they

aint no nmethane up there. And another thing . . . it:s none of
your god dam business . . . If this dont stop, | wll fire every
one of you . . . @ (Tr. 107).

1. Respondent:s Case

Fought indicated that sonetinme toward the end of the wi nter
of 1993, he began to get concerned about Thonpson, as he did not
feel that Thonpson was communi cating as much as he had done in
the past. Fought indicated that John Ratliff, a shift forenman,

’Records k ept in the ordirery course of busiress by Double C irdiate that K irk did
rot work on Noven ber 9.



and Steven Cordial, the maintenance chief, comented to himthat
Thonmpson was not hel ping them as nmuch as he used to. According
to Fought, there was general talk in the m ne that Thonpson was
not goi ng underground to help out. Fought indicated that in the
| ast two or three nonths prior to Novenber 1993, he felt that
Thonpson was Aignoring sonme things | would tell himor finding
excuses not to do theni (Tr. 140).

Fought stated that Thonpson was authorized to order
materials. He was responsible for checking invoices in the
bookkeeping office in order to see if Aero was being properly
charged. Fought stated that Thonpson had stopped checking the
i nvoi ces, and had to be remnded to do this task. He also
i ndi cated that Thonpson was no | onger getting to work prior to
t he commencenent of the shift, as he had been doing for the |ast
coupl e of years.

Fought stated that sonetinme in the |ate summer or early fal
1993, Cordial informed himthat occasionally it appeared as if
Thonpson was under the influence of some substance. According to
Fought, on three occasions between the early sumer of 1993 and
Novenber 9, 1993, Thonpson was listless, and exhibited slurred
speech, and uncoordi nated novenents. In the sumer of 1993, on
one occasi on, Fought sent Thonpson hone because he had placed his
head on the desk, and his speech was sl urred.

Accordi ng to Fought, in August 1993, he spoke to Thonpson
and told himthat he did not seemto be going underground as mnuch
as he should, that supplies were disappearing, and that it
appeared that, in general, he had lost interest. According to
Fought, he asked Thonpson whet her he realized that m ne personnel
were of the opinion that he was taking drugs. According to
Fought, sonetinme around Cctober 1993, he had the sane conver-
versation with Thonpson who responded that he did not see what
t he probl emwas, and that he was doing a good job. Fought
testified that on the first Wdnesday i n Novenber, he told
Thonpson as follows: Ai]f you don:t do another thing tonorrow,
go to the office and okay your invoices@ (sic) (Tr. 155).
Accordi ng to Fought, Thonpson did not work the next day. Fought
indicated that two days later he told Thonpson that he Awasn:t
going to put up with it anynore,§ and that Thonpson shoul d take
of f the next week and think about it, Aand then when he cane
back, see if we could figure out sonmeway that we both could stay
there and work together@ (Tr. 156). The foll ow ng Monday when
Fought called the m ne, Thonpson answered the tel ephone. Fought
concl uded that Thonpson had ignored himby com ng to work.

According to Fought, on Novenber 9, at approximately 4:30 in

5



t he afternoon, he and Thonpson had the sane conversation they had
on the previous Friday. According to Fought, Thonpson told him
that the inspectors had cone to the m ne because there was a
conpl ai nt about nethane. Thonpson said that he thought he was
doing a good job. Fought indicated that he told Thonpson that he
was not satisfied, and that Thonpson nust satisfy himbefore he
coul d cone back. Fought indicated that he did not think that
Thonpson could work at the m ne anynore. Fought indicated that
he told Thonpson to go hone and to think about what they had

tal ked about, and to see if he could conclude that there was a
probl em Fought did not make a notation in Thonpson:s personne
file concerning the conversation he had wth himabout his Abad
performancel (Tr. 180). He could not renenber any specific
probl em t hat Thonpson Adi dn:t help themor |ook at@ (Tr. 197).

Fought said that he did not discuss nethane at a neeting
with all personnel subsequent to Novenber 9. Instead, he told
t he assenbl ed personnel that he wanted to stop the runors as to
why Thonpson was no | onger at the mne. According to Fought, he
told themthat Thonpson was off on personal |eave.

Fought indicated that on or about January 7, 1994, he sent
Thonmpson a disciplinary letter, (Defendant:s Ex. 5) because he
needed to bring the matter to an end.

Fought maintained that it is not true that he told Thonpson
not to report nethane. Fought said that on Novenber 3, and
Novenber 4, 1993, Thonpson had not conpl ai ned to hi m about
met hane. He also indicated that he did not receive any report
that the fireboss, Boyd, had found nethane in the expl osive range
or at three, four, or five percent. Fought stated that it is not
true that he told Thonpson not to put nethane readi ngs nore than
two percent in the preshift book. He indicated that there was no
probl em control ling nethane in the m ne.

On cross-examnation it was elicited that Fought never saw
Thonpson take drugs, and did not ask whet her anyone el se saw him
take drugs. Fought also indicated that he had never snelled
al cohol on Thonpson:s breath.

John Ratliff, who was the day shift mne foreman for the
period in question, stated that in 1992, Thonpson went
underground every two to three weeks. Ratliff indicated that
in the last six nonths prior to Novenber 1993, Thonpson went
underground only one tinme. Ratliff indicated that he woul d have
benefited from nore underground visits by Thonpson, as there were
matters that coul d have been resolved nore efficiently had the
| atter gone underground and observed the situation. He noted



that in 1993, Thonpson stopped aski ng about what was going on in
the mne. According to Ratliff, Thonpson:s speech was sl urred,

he stayed in the office by hinmself a lot, and took no interest in
the mne. Ratliff said that five or six mners told himthat

t hey thought that Thonpson was on dope or drugs. Ratliff also
noted that norale was down, and that in general his relations

wi th Thonpson had deteri orated.

According to Ratliff, on Novenber 8, at approximtely
8:00 a.m, Thonpson told himas follows: AJohn, theres all kind
of talk on the bottom about a high nmethane build up in the old
works . . . You know they=d be all kinds of inspectors here
before the day:zs out@ (sic)(Tr. 230-231). He indicated that
Thonmpson ki cked the wall and a chair, and sl apped the wall.

Ratliff corroborated Fought=s version of the neeting that
was held in the shower house sonetine after Novenber 9.

According to Boyd, testing at the old works on Novenber 4,
i ndi cated a net hane readi ng of nine-tenths of one percent which
he entered in the preshift exam nation book. He said that
met hane had not been found at that site before. Boyd indicated
that no one told himnot to report nethane, and no one told him
not to enter any nethane readings. He corroborated Fought:s
version of the neeting held with the mners after Thonpson had
| eft the m ne.

Cordial indicated that he told Fought that Thonpson showed
favoritism and that sone nen were resentful and thinking of
quitting. He indicated that when he started to work at the m ne
in 1991, Thonpson was goi ng underground four to five tines a
week, A[a]lnd it would be probably ninety percent of the tine he
was underground. @ (Tr. 347) Cordial indicated that starting
around March 1993, Thonpson Awasn:t goi ng under ground as much(
(Tr. 347). According to Cordial, mners made comments to him as
follows: ATony=ss on his stuff today.@® (Tr.348) According to
Cordi al, on several occasions, Thonpson evidenced slurred speech,
and Awoul d seem either conpletely down or really hyper(@ (Tr.348).

Cordi al indicated that he discussed these problenms w th Fought
in October or Septenber 1993, and the latter was Areal |y
concerned about it@ (Tr. 349).

Cordi al al so corroborated Fought:zs version of the neeting in
t he shower room

I11. Analysis



The principles governing analysis of a discrimnation case
under the Mne Act are well established. A mner establishes a
prima facie case of prohibited discrimnation by proving that he
engaged in protected activity and that the adverse action
conpl ained of was notivated in any part by that activity.
Secretary on behalf of Pasula v. Consolidation Coal Co., 2 FMSHRC
2786, 2797-2800 (Cctober 1980), rev'd on other grounds, sub nom
Consol i dation Coal Co. v. Marshall, 663 F.2d 1211 (3d Gr. 1981);
Secretary on behalf of Robinette v. United Castle Coal Co.,

3 FMSHRC 803, 817-18 (April 1981). The operator nay rebut the
prima facie case by showing either that no protected activity
occurred, or that the adverse action was in no part notivated by
protected activity. Pasula, 2 FMSHRC at 2799-2800. |If the
operator cannot rebut the prima facie case in this manner, it
neverthel ess may defend affirmatively by proving that it al so was
notivated by the mner's unprotected activity and woul d have
taken the adverse action in any event for the unprotected
activity alone. Pasula, 2 FMSHRC at 2800; Robinette, 3 FMSHRC at
817-18; see also Eastern Assoc. Coal Corporation, v. United
Castle Coal Co., 813 F.2d 639, 642 (4th Cr. 1987).

A. Protected Activities

At a mnimum Thonpson engaged in protected activities when
he spoke to an inspector on the evening of Novenber 5, 1993. The
actions that he took in response to reports of various nethane
readi ngs, and his comrents to Fought that excessive nethane
readi ngs should be recorded in the preshift reports are al
pr ot ect ed.

B. Mbti vati on

According to Thonpson, he was sent hone by Fought on
Novenber 9, because Fought thought he had conpl ai ned to MSHA
i nspectors about nethane at the mne, and had requested an
i nspection which resulted in the inspection on Decenber 8 and 9.

I n Thonpson=s version of relevant events, Fought (1) never
expressed any dissatisfaction with his work prior to March 9; (2)
mani fested an aninus toward his activities in reporting nethane
findings, and (3) told himexpressly on Novenber 9, that he was
being let go Afor calling the inspectors@ (Tr. 76). | find
Thonpson:=s version to be without nerit for the reasons that
foll ow.

1. Thonpson:s Performance Prior to Novenber 9




Fought was generally satisfied with Thonpson:s work unti
about six nonths prior to Novenber 1993. He increased his
sal ary, and had gi ven hi m bonuses based upon producti on.
According to Thonpson, he had never been reprinmnded by Fought
prior to Novenber 9, and Fought had never expressed any
di ssatisfaction with his work.

On the other hand, Fought referred to four specific
i nstances prior to Novenber 9, 1993, wherein he expressed
di ssatisfaction with various aspects of Thonpsons work.® It is
significant that Thonpson did not testify on rebuttal to rebut or
contradict this specific testinony. Therefore, | accept Fought:s
testinmony in these regards.

I n general, Fought:s version that he had been dissatisfied
wi th Thonpson prior to Novenber 9, as the latter had exhibited
vari ous behavioral problens, is corroborated by Ratliff, and
Cordi al, who noted that Thonpson exhibited slurred speech, and
in his last six nonths at the mne, did not go underground as
frequently as he had in the past. |In this connection, Thonpson
di d not rebut Fought:s testinony that in the sunmer of 1983 he
had suggested to Thonpson to go hone because he was exhibiting
slurred speech, and had placed his head on the desk, and the
former conplied. For these reasons, | accept Fought:=s version.

2. Fought:=s Ani nus Regardi ng Reports of Methane

According to Thonpson, in Septenber 1989, after an NMSHA
i nspector issued a withdrawal order based upon finding the
presence of nethane, Fought was Avery upset( and Avery iratef (Tr.
34). Fought did not rebut or inpeach this testinony. According
to Thonpson, when he reported to Fought nethane readings in
excess of two percent in August 1989, Novenber 3,
and Novenber 4, Fought told himnot to enter the findings in the
preshi ft exam nati on books. On the other hand, Fought denied
that he had told Thonpson not to report nethane, and not to put

S e corroboration for Fought=s testin ony in this regard & found in the testin ony of
Cordm I, whon B fourd to be a very credible witress, that in October ard Septen ber 1993, he
discussed Thon psorys problen s with Fought, ard the ktter was Area lly concerred about @ (Tr.
349).



met hane readi ngs nore than two percent in the exam nation book.
Fought al so indicated that Thonpson did not report to himthat
Boyd had found nethane in an expl osive range, or nore than three
percent. | observed the w tnesses: deneanor, and found Fought to
be nore credible in these regards.

| also find that Fought:s version finds corroboration in the
testinmony of Boyd that no one told himnot to report nethane
findings, and not to enter nethane readings. Indeed the
exam nation book indicates that nethane readi ngs were noted by
Boyd (Defendant:s Ex. 4).

3. The Novenber 9 Conversati on Between Fought and
Thonpson

Accordi ng to Thonpson, on Novenber 9, the date of the NMSHA
i nspection of the m ne, Fought told himhe was going to let him
go Afor calling the inspectors@ (Tr. 76). In support of his
version, Thonpson offered the testinony of Kirk. Kirk testified
that at 3:45 p.m, on Novenber 9, he overheard Fought telling
Thonpson that he was going to | et himgo because he had call ed
the i nspectors.

| discount Kirk=s testinony. Based upon ny observations of
hi s deneanor, | find Fought the nore credible witness. | also
note that records kept by Kirk's enployer in the ordinary course
of business indicate that Kirk did not work in the mne on
Novenber 9.

Further, since | find nore credi ble Fought:s version of
Thonpson=s work history prior to Novenber 9, (See, (1)(C(2)(b)
infra,), it follows that Fought:s version of the Novenber 9
conversation is nore credible. | therefore accept Fought's
testinmony that on Novenber 9, he expressed his dissatisfaction
wi th Thonpson, and told himto go honme to think about their
conversation, and to acknow edge there were probl ens.

For all the above reasons, | conclude that Fought:zs actions
i n sendi ng Thonpson hone on Novenber 9, and sending hima
disciplinary letter (Defendant=s Ex. 5) were notivated solely by
Thonpson:=s unprotected activities which Fought was dissatisfied
with. | thus find that Thonpson has failed to establish that he
was di scrimnated against in violation of Section 105(c) of the
Act .

ORDER

It is ORDERED that this case be DI SM SSED
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Avram Wi sber ger
Adm ni strative Law Judge
D stribu tion:

Herbert Des irs, Jr., Ex., P.O. Box 1199, 105 2 D wvision Street, Pikeville, KY 41501
(Certified Mail)
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