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These consol i dated cases are before nme upon the petitions
for civil penalty filed by the Secretary of Labor pursuant to
Section 105(d) of the Federal M ne Safety and Health Act of 1977,
30 US.C " 801, et seq., the AAct, @ chargi ng the Peabody Coal
Conpany (Peabody) with nmultiple violations under the Act and



proposing civil penalties for those violations. Settlenent
notions were considered at hearing as to all violations except
those charged in Ctation Nos. 3861812 and 3861813. W th respect
to the settlenent the Secretary has proposed certain

nodi fications in the citations and a reduction in penalty from
$2,970 to $1,753. | have considered the representati ons and
docunentation submtted in these cases and |I conclude that the
proffered settlenent is acceptable under the criteria set forth
in Section 110(i) of the Act. An order directing paynment of the
agreed anmount will accordingly be incorporated in this decision.

As noted, two citations remain at issue. They were issued
fifteen mnutes apart on Novenber 1, 1994, by Inspector Darrold
Ganblin of the Mne Safety and Health Adm ni stration (MSHA)
Citation No. 3861812, issued pursuant to Section 104(d)(1) of the
Act,' alleges a violation of the standard at 30 C.F.R " 75.402

! Section 104(d)(1) of the Act provides as foll ows:

| f, upon any inspection of a coal or other mne, an
aut hori zed representative of the Secretary finds that



and charges as foll ows:

there has been a violation of any mandatory health or
safety standard and, if he also finds that while the
conditions created by such violation do not cause

i mm nent danger, such violation is of such nature as

could significantly and substantially contribute to

the cause and effect of a coal or other mne safety or

heal th hazard and, if he finds such violation to be

caused by an unwarrantable failure of such operator to
conply with such mandatory health or safety standards,

he shall include such finding in any citation given to

the operator under this Act. |If, during the sane

i nspection or any subsequent inspection of such m ne
within 90 days after the issuance of such citation, an

aut hori zed representative of the Secretary finds another
vi ol ati on of any mandatory health or safety standard and
finds such violation to be also caused by an unwarrant abl e
failure of such operator to so conply, he shall forthwith
i ssue an order requiring the operator to cause all persons
in the area affected by such violation, except those
persons referred to in subsection (c) to be withdrawn from
and to be prohibited fromentering, such area until an

aut hori zed representative of the Secretary determ nes that
such viol ati on has been abat ed.



Rock dusting on the No. 2 Section MMJ 00-5-0 in the 1st East
panel entries was not maintained to within 40 feet of the
wor ki ng faces, the roof and floors of the No. 7 entry was
[sic] not rock dusted for 69 feet fromthe face outby, the
roof and floor of the connect crosscut between the Nos. 6
and 7 entries had no rock dust applied to the roof and fl oor
being 70 feet outby the working faces of Nos. 6 and 7
entries, the No. 6 entry floor and roof had no rock dust
applied for a distance of 71 feet outby the working face,
the No. 5 entry had no rock dust applied to the floor and
roof for a distance of 95 feet. No. 3 entry had no rock
dust applied to the roof and floor for a distance of 134
feet, the connecting crosscuts fromNo. 1 entry to No. 5
entry had no rock dust applied to the roof or floors for a
di stance of 190 feet.

The cited standard, 30 CF. R " 75.402, provides as follows:

Al'l underground areas of a coal mne except those areas in
whi ch the dust is too wet or too high in inconbustible
content to propagate an explosion shall be rock dusted to
within 40 feet of all working faces, unless such areas are
i naccessi ble or unsafe to enter or unless the Secretary or
his authorized representative permts an exception upon his
finding that such exception will not pose a hazard to the
mners. Al crosscuts that are less than 40 feet froma
wor ki ng face shall also be rock dusted.

Citation No. 3861813 alleges a violation of the mandatory
standard at 30 CF.R " 75.403 and charges as foll ows:

A violation observed on the No. 2 Section MMJ 005-0 in the
1st East entries where rock dust was required to be applied
to the top, floor and sides was not being nmaintained in such
guantities that the inconbustible content conbined with coal
dust is not being maintained to the required m ninum  Spot
sanples were collected at four (4) locations. No. 1 Sanple
No. 7 entry 60 feet outby face, No. 2 sanple in the
connecting cross between Nos. 6 and 7 entry 70 feet outby
the working faces, No. 3 sanple 60 feet outby No. 6 entry
wor ki ng face, No. 4 sanple collected 100 feet outby No. 3
entry working face.

The cited standard provides as foll ows:

Where rock dust is required to be applied, it shall be
di stributed upon the top, floor, and sides of al



underground areas of a coal mne and maintained in such
quantities that the inconbustible content of the conbined
coal dust, rock dust, and other dust shall be not |ess than
65 per centum but the inconbustible content in the return
ai rcourses shall be no | ess than 80 per centum \ere

met hane is present in any ventilating current, the per
centum of inconbustible content of such conmbi ned dusts shal
be increased 1.0 and 0.4 per centumfor each 0.1 per centum
of nmet hane where 65 and 80 per centum respectively, of

i nconbusti bl es are required.

It is, in fact, clear that the areas in which the latter
violation (Ctation No. 3861813) was charged were physically
| ocated within the larger area in which the fornmer violation
(Citation No. 3861812) was charged (See Appendix A). It is also
undi sputed that the alleged violations coexisted in time. The
| atter charges were based upon specific spot band sanpl es taken
at four locations within the area of the fornmer charges and were
purportedly confirmed by | aboratory anal ysis of those sanpl es
showi ng i nconbusti bl e content below that required by both
st andar ds.

Respondent argues that the charges in these two citations
are, in fact, therefore duplicative. It maintains that the
| esser included violation charged in Ctation No. 3861813 is not
a separate and distinct violation but merges with the greater
violation charged in Ctation No. 3861812 and shoul d accordingly
be vacated. The Secretary rejects the contention as Aw t hout
merit@ claimng that the charges involve separate areas of the
m ne. The Secretary=s claimin this regard is directly
contradicted, however, by the mne map submtted by the Secretary
hi msel f. (See Appendi x A).

Section 110(a) of the Act provides that Aeach occurrence of
a violation . . . may constitute a separate offensel. However,
where the Secretary elects to charge in one citation a violation
that is located within the sane described area and i s coextensive
in time and nature with a violation charged in another citation,
the charges are duplicative and the | esser included of fense
merges within the greater offense and nust be dism ssed. This
conclusion is bottonmed not on Constitutional double jeopardy
protections which are applicable only to crim nal proceedi ngs but
under simlar standards of Constitutional due process and under
t he Comm ssion=s general authority to review actions by the
Secretary that are an abuse of discretion. See WP Coal Conpany,
16 FMSHRC 1407 (June 1994); Bul k Transportation Services, Inc.,
13 FMBHRC, 1354, 1360 (Septenber 1991); and Consolidati on Coal
Conpany, 11 FMSHRC 1439, 1443 (August 1989).
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Moreover, in finding that the charges nerge, it is noted
that the standard at 30 CF. R " 75.403 nerely sets the specific
standard of inconbustible content to be maintained in the areas
required by 30 CF.R " 75.402 to be rock dusted. Thus, in order
for there to be a violation of 30 CF. R " 75.402 the area cited
must have an inconbustible content |less than that specified in 30
CFR " 75.403. It is clearly redundant to charge inadequate
rock dusting in one citation and then charge again in another
citation inadequate rock dusting wthin the sane area based on
specific tests. Essentially the only difference is that in one
case specified tests were perforned to verify the sane viol ation.

Mor eover the two standards here cited do not inpose separate and
di stinct duties upon the operator.

This case is therefore clearly distinguishable from Cypress
Tonopah M ning Corp., 15 FMSHRC 367, 378 (March 1993). There the
Comm ssion found the two citations at issue were not, in fact,
duplicative even though emanating fromthe sane events because
the two standards (30 CF.R "" 56.3200 and 56. 3130) i nposed
separate and distinct duties upon an operator. See al so Peabody
Coal Conpany, 1 FMSHRC 1494, Dissenting and Concurring Opi nions
at 1497-1498 (Cctober 1979).

Under the circunstances of this case | therefore concl ude
that the charges in G tation No. 3861813 are indeed duplicative
of charges in Citation No. 3861812 and nust therefore be nerged
and vacated as a | esser included violation.

Evi dence taken at hearing on G tation NO 3861813 is
accordingly relevant to the violation alleged in Ctation
No. 3861812 and will be considered herein. Notice of this was
provi ded before hearings (Tr. 5). In this regard MSHA | nspect or
Darrold Ganblin testified that on Novenber 1, 1994, around 2: 00
a.m, he began a ASection 103(i)@ spot inspection acconpani ed by
m ners: representative Joe Wl es and Foreman Dor man RosSS.
Ganblin observed in the No. 2 section that sone |ocations were
not rock dusted and that other areas were inadequately rock
dusted. He observed that Foreman El don Stanley was then in the
process of rock dusting by hand in areas where there was al ready
sone |light rock dust. According to Ganblin 80 to 100, 50-pound-
bags of rock dust woul d have been necessary to adequately rock
dust the area. He noted that a rock dusting machine is
ordinarily used on the No. 2 unit and the entire area could have
been properly rock dusted within one to one-and-one- half hours
usi ng the machi ne.

| nspector Ganblin also testified that he took spot band
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sanples at four locations within the cited area as noted on the
face of Citation No. 3861813 and submtted those to the MSHA

| aboratory for analysis. The results of the analysis showed
34.1% 56.2% 52%and, in the No. 7 return entry, 43.8%

i nconbustible content. This evidence along with the inspector:s
credi bl e expert testinony clearly supports the cited violation.

In any event Joe Ed Wles, a utilityman and uni on safety
commi tteeman who acconpani ed Ganblin on this inspection,
corroborated Ganblin with respect to the inadequate rock dusting,
the fact that trailing cables had been run over and that Foreman
Stanl ey was observed rock dusting by hand. WIes further
confirnmed that there had been no rock dusting at all in sone of
the cited areas and noted an ignition potential fromthe roof
bolting operations. WIles also testified that on Septenber 8,
1994, he had received conplaints from ot her enpl oyees about the
| ack of rock dusting and that he reported these conplaints to
managenent. W/l es denied that the area fromwhich the sanples
were taken by Inspector Ganblin were danp.

Ganblin al so concluded that the violation was Asignificant
and substantial § because of the surrounding conditions, including
the fact that energi zed electrical cables were being run over,
thereby a potential source for the phase wires to connect and
cause an explosion and/or an ignition of coal dust. Ganblin also
observed that there were other ignition sources, including
cutting and wel ding perforned on the nmai ntenance shift and prior
splices on an electrical cable.

More particularly, Ganblin=s conclusion that the violation
was Asignificant and substantial @ was based on the foll ow ng
testinony at hearing:

Q And how did you determ ne that this was a significant

and substantial violation? |In other words, what was
t he safety hazard invol ved?

A. Well, coal dust is combustible. Wen rock dust is not
applied to it, it is a conbustible material.

Could this contribute to a fire or expl osion?
Yes.

You indicated this was reasonably likely to occur?

> O > O

Yes.



Q | f the condition had continued unabated?

A Yes.

Q What type of injury would result?

A Burns or fatal accidents.

Q And you indicated that 14 people were potentially
af fected?

A Yes.

| agree that the violation was Asignificant and substantial
and of high gravity based on the credi ble testinony of |nspector
Ganblin corroborated by the credible testinony of Joe WIes.

A violation is properly designated as Asignificant and

substantial@ if, based on the particular facts surrounding

that violation, there exists a reasonable |ikelihood that

the hazard contributed to will result in an injury or

il ness of a reasonably serious nature. Cenent D vision,

Nat i onal Gypsum Co., 3 FMSHRC 822, 825 (1981). In Mathies

Coal Co., 6 FMSHRC 1, 3-4 (1984), the Conm ssion expl ai ned:
In order to establish that a violation of a

mandatory standard is significant and substanti al

under National Gypsumthe Secretary nust prove:

(1) the underlying violation of a mandatory safety

standard, (2) a discrete safety hazard -- that is, a

measure of danger to safety -- contributed to by the

violation, (3) a reasonable |ikelihood that the hazard

contributed to will result in an injury, and (4) a

reasonabl e likelihood that the injury in question wl|

be of a reasonably serious nature.

See al so Austin Power Co. v. Secretary, 861 F.2d
99, 103-04 (5th Cr. 1988), aff:g 9 FMSHRC 2015, 2021
(1987) (approving Mathies criteria).

The third el enment of the Mathies formula requires that
the Secretary establish a reasonable |ikelihood that the
hazard contributed to will result in an event in which there
is an injury (US. Steel Mning Co., 6 FVMSHRC 1834, 1836
(1984), and also that the likelihood of injury be eval uated
in ternms of continued normal m ning operations. U S Steel
M ning Co., Inc., FMBHRC 1473, 1574 (1984); see al so
Hal fway, Inc., 8 FMSHRC 8, 12 (1986) and Southern QO Coal
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Co., 13 FVMBHRC 912, 916-17 (1991).
Ganblin al so concluded that the violation resulted from
t he operator:=s high negligence and the Secretary argues this al so
constituted Aunwarrantable failurel. H's testinony on this issue
is set forth in the follow ng coll oquy:

Q Under Anegligence, (§ you indicated that the | evel of
negl i gence was hi gh?

A Yes.
Q What did you base this determ nation on?

A That the Operator knew the conditions and wasn:t
doing anything to correct it.

Q And how did you determ ne that the Operator knew of the
condi tions?

A By the preshift exam nation and by the nature of the
OQperator being present in the faces trying to apply
dust .

Q Who was that person that you observed trying to apply

dust ?
A El don St anl ey.
Q And what is his position with the Conpany?
A He:s a foreman, a third-shift foreman, who | ooks

after belt noves and the face work.

As further explained, the Secretary=s rationale here is that
since Foreman Stanley had a clearly insufficient supply of rock
dust for the area needing rock dusting, his efforts showed both
know edge of the violative conditions and a seriously inadequate
effort to abate those conditions. To further aggravate this
negli gence Stanley had assigned other mners to extend the
beltline rather than hel p abate these conditions. Inspector
Ganblin further credibly opined that these violative conditions
had existed on the two prior production shifts as well as for a
few hours on the third shift.

The Secretary further notes that prior incidents and
war ni ngs at the m ne should have placed the operator on
hei ght ened notice of a problemwth inadequate rock dusting.



Ganblin had tal ked to the operator=s representatives severa
times regarding this same type of violation, and other citations
and orders had been issued for simlar violations including
several on the sane working section as cited in the instant case.

In addition, Safety Commtteeman Wles testified that he had
received conplaints fromroof bolters regarding the previous |ack
of rock dust and had reported those concerns to managenent. The
union safety commttee issued findings to Peabody officials as a
result of an inspection on Septenber 8, 1994, which included a
finding that rock dusting was inadequate on the sane unit cited
herein and that several crosscuts had not been rock dusted or
cl eaned. According to Wles the conditions were corrected for a
whil e but then recurred. WI1es then conplained to MSHA | nspect or
Ganbl i n.

| agree that this evidence supports a finding of a high
degree of negligence and Aunwarrantabl e failuref. AUnwarrantable
failure@ has been defined as conduct that is Anot justifiable@ or
is Ainexcusable.f§ It is aggravated conduct by a m ne operator
constituting nore than ordi nary negligence. Youghi ogheny and
Ohi 0 Coal Conpany, 9 FMSHRC 2007 (1987); Emery Mning Corp., 9
FMSHRC 1997 (1987).

In reaching my conclusion herein | have not disregarded the
testinony of Steven Little, Peabody:s Martwi ck M ne Conpliance
Manager. | find, however, that this testinony only further
corroborates Ganblin=s negligence conclusions. Little testified
that it was the practice at the Martw ck M ne, where they have
three shifts, to use the first two shifts for production and the
third shift for maintenance. According to Little, hand dusting
was performed on the first two production shifts and the third
shift was reserved for additional clean-up and nmachi ne rock
dusting. Little acknow edged that he was not present on
Novenber 1 when the citation was issued. He also conceded that
Foreman Stanley told himthat, in fact, the m ne roof had not
been rock dusted in the cited area. Little also admtted that
cabl es had been run over in the area of the coal feeder, 200 to
300 feet outby the working face.

Little maintained that Ganblin told himin late 1992 that it
was acceptable not to dust the roof during production shifts so
long as it was done on the maintenance shift. Little failed to
not e however that this exception was limted by I npector Ganblin
to circunstances where the roof consisted of rock and was wet
fromnatural noisture

Considering the relevant criteria under Section 110(i) of
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the Act, | find that a civil penalty of $3,000 is appropriate for
the violation charged in GCtation No. 3861812.

ORDER

Citation No. 3861813 is vacated. Citation No. 3861812 is
affirmed and Peabody Coal Conpany is hereby directed to pay a
civil penalty of $3,000 within 30 days of the date of this
decision for the violation therein. |In accordance with the
settl enment agreenent approved at hearing Peabody Coal Conpany is
further directed to pay an additional civil penalty of $1, 753
wi thin 30 days of the date of this decision.

Gary Melick
Adm ni strative Law Judge
703- 756- 6261

Di stribution:

Donna E. Sonner, Esq., Ofice of the Solicitor, U S. Departnent
of Labor, 2002 Richard Jones Road, Suite B-201, Nashville, TN
37215-2862 (Certified Mil)

M. Arthur J. Parks, Conference and Litigation Representative,

U S. Dept. of Labor, Mne Safety and Health Adm nistration, 100
YMCA Drive, Mdisonville, KY 42431-9019 (Certified Mil)
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Carl B. Boyd, Jr., Esq., Peabody Coal Conpany, 120 North I ngram
Suite A, Henderson, KY 42420
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