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The above captioned proceeding is before ne as a result of a
petition for civil penalty filed by the Secretary of Labor
pursuant to section 105(d) of the Federal Mne Safety and Heal th
Act of 1977, 30 U.S.C. " 801 et seq., (the Mne Act). This
case was called for hearing on March 27, 1996, in Pineville,
Kentucky.' The parties stipulated the respondent is a
| arge operator subject to the jurisdiction of the Mne Act.

(Joint Ex. 1).

! The March 27, 1996, hearing was initially schedul ed for
Novenber 14, 1995. The hearing was continued until January 11,
1996, due to an interruption in government operations as a
consequence of the budget inpasse. The January 11, 1996, hearing
date was once again conti nued because of the governnment shutdown.



At the hearing the parties noved to settle Ctation
Nos. 4485356 and 9987989. The settlenent terns include deleting
the significant and substantial (S&S) designation from Citation
No. 4485356, and reducing the total proposed civil penalty for
these two citations from $925.00 to $600.00. The ternms of the
parties: settl enment proposal were approved on the record and are
i ncor porated herein.

Remai ning G tation No. 4465629, issued by Mne Safety
and Health Adm nistration Inspector (MSHA) Harold Scott on
March 1, 1995, concerns an S&S violation of the nmandatory safety
standard in 30 CF.R * 75.370 for the respondent:=s all eged
failure to follow its approved ventilation plan. The parties:
post-hearing briefs with respect to this citation have been
considered in ny disposition of this proceeding.

St atenent of the Case

The operative ventilation plan dated Septenber 13, 1994,
required the installation of nunmerous check curtains in entries
outby the | ast open crosscut in order to ventilate the working
faces. Inspector Scott testified there was no set way the
curtains had to be installed as | ong as Ayou get ventilation to
all [working] places.@ (Tr. 46-47). The issue to be decided is
whet her the Secretary has established, by a preponderance of
the evidence, that one of the nunerous required check curtains
was not installed at 8:30 a.m on March 1, 1995.

The Secretary contends |Inspector Scott observed a m ssing
check curtain in the No. 4 entry at the No. 2 crosscut (also
referred to as the No. 2 Abreak@). Scott:s citation was issued on
the surface after Scott found excessive nethane in a cavity
caused by a bl eeder crack.? However, there was no nethane
detected at the roof |line inby or outby the bl eeder cavity.
Significantly, as discussed below, Scott did not specify which
requi red check curtain was mssing in Gtation No. 4465629. (See
Gov. Ex. 2). -

The respondent asserts that Scott:s detection of this
excessive nethane froma bl eeder crack in the roof cavity
noti vated Scott to speculate that there was a m ssing check
curtain although all required curtains had been installed. The

2 A bleeder is an area in a coal seam where nethane is
i berated causing a pocket of nethane. (Tr. 100-01).



respondent argues the ventilation plan was followed. It

mai ntai ns the bl eeder crack in the roof cavity was a uni que
condition that could not be ventilated by routine adherence to
t he approved ventilation plan.

Prelim nary Findings

The respondent:s Darby Fork No. 1 Mne is an underground
coal site located in Eastern Kentucky. Wrk at the facility is
divided into three shifts -- 11:00 p.m to 7:00 a.m (ow shift),
7:00 a.m to 3:00 p.m, and 3:00 p.m to 11:00 p.m The ow
shift is the nmaintenance shift. The two other shifts produce
coal. Bernie Johnson was the supervisor when the ow shift ended
at 7:00 a.m on March 1, 1995. Johnson:s responsibilities
i ncl uded readying the section for coal production on the next
shift. As part of his duties, Johnson conducted a preshift
exam nation, including an inspection of the check curtains, at
approximately 6:00 to 6:30 a.m, on March 1, 1995. Johnson
testified that his preshift examreveal ed a problemw th the
check curtain in the No. 4 entry in that the curtain had been
torn Aabout hal fway down.@ Johnson testified that he hung the
curtain back up sonmetinme prior to 6:30 a. m

At about the sane tinme Johnson was conducting his preshift
examat 6:30 a.m, Scott arrived at the Darby Fork facility to
perform an inspection and to conduct respirable dust surveys.
Scott testified he entered the mne at approximtely 7:00 a. m
wi th John Ri chardson, the respondent:s Foreman. Scott testified
that as he and Richardson traversed the No. 2 crosscut proceedi ng
towards the No. 5 entry, he observed a curtain down in the
No. 4 entry. However, Scott did not advise Richardson of any
violative condition at that tine.

Scott testified he proceeded to turn inby the No. 5 entry
off the No. 2 break. The No. 5 entry was approxinmately 56 inches
fromfloor to roof requiring Scott and Richardson to bend as they
traveled the entry. As they turned into the No. 5 entry, Scott
observed a cavity between the No. 2 and No. 1 breaks. The cavity
area, which was properly supported, was created by draw rock that
had fallen during the mning process. The cavity wdth was the
full wwdth of the entry and it was approxi mately 20 feet | ong.
Scott estimated the highest part of the cavity was approxi mately
76 inches fromthe mne floor. The depth of the cavity above the
normal roof line ranged from approximtely 13 to 24 inches.

Scott placed his nmethanoneter approximtely 12 inches from
the roof of the cavity and i medi ately obtai ned readi ngs above
two percent. Scott w thdrew the nethanoneter to avoid causing



damage to this sensitive instrument by this high reading. In

vi ew of the high nethanoneter reading, Scott, Arenenbering that
the [No. 4 entry] curtain was down, § ordered R chardson to

Aget that block curtain over there and nmake the air shift over

here to nunber five. 0 (Tr. 29).

Scott remained in the cavity and took air bottle sanples and
did not acconpany Richardson to redirect the air flow. (Tr. 29,
109- 10, 184). Scott took two bottle sanples froml ocations
approximately 12 inches fromthe top of the cavity which
ultimately reveal ed hi gh nethane concentrations.® Methane
readi ngs were negative for nethane inby and outby the cavity at
the mne roof line. (Tr. 105-06). Scott testified that nethane
gas is lighter than air. (Tr. 101). Therefore, Scott conceded
that a pocket of nethane could remain in a cavity for an extended
period of time although there continued to be negative nethane
readings at the roof line. Id.

Ri chardson testified he took imedi ate steps to ventil ate
the cavity. He went to the No. 4 entry but did not see any
problem Richardson, with the assistance of enpl oyees
Jimmy Taylor and Roy G bson, tore down the disputed curtain in
the No. 4 entry and rehung it fromcorner to corner narrow ng two
curtains to one for better airflow (Tr. 181). 1In order to
better ventilate the cavity, Richardson also installed a |ine
curtain fromthe No. 4 entry across the No. 2 break directing the
intake air fromthe No. 4 entry into the cavity. (Tr. 183-89;
See Ex. R-1). Scott did not inspect the check curtains
Ri chardson had installed although they went through the curtains
as Scott continued his inspection. (Tr. 189). Richardson
testified Scott never identified any specific curtain that was
m ssing and that shoul d have been installed. 1d. R chardson
stated he did not know Scott was going to cite the respondent for
a mssing curtain until they had exited the mne and arrived on
the surface. (Tr. 190).

Furt her Fi ndi ngs and Concl usi ons

Mandat ory safety standards are promnul gated through the
rul emaki ng process and apply to all simlarly situated m ne
operators. 30 U.S.C. " 811. However, such universal
applications of safety standards are ineffective in addressing

% Subsequent | aboratory analysis reveal ed methane readi ngs
of 5.780 percent and 2.730 percent.



conditions that are unique to particular mnes. Consequently,
Congress provided for MSHA to require m ne operators to adopt
conprehensive plans tailored to each mne that address specific
areas of health and safety such as the adequacy of m ne
ventilation systens. 30 U S. C. " 863. The plan adoption and
approval process is flexible and bilateral, requiring discussions
and negoti ati ons between the operator and MSHA. The goal is
approval of a ventilation plan that is nutually agreeable and
that maxi m zes safety given the specific conditions that are
known to exist at a particular mne. JimWlter Resources, Inc.,
9 FVMSHRC 903, 907 (May 1987). A ventilation plan is not intended
to address future unanticipated conditions, such as cavities and
bl eeders, that occur during the m ning process.

Once a ventilation plan is adopted, its provisions are
enforceabl e as mandatory safety standards. |d. However, the
Secretary bears the burden of proving that the provision
all egedly violated is part of the approved plan, and, that
the cited condition or practice violates the provision. 1d.
The Conm ssion has stated that a violation cannot be established
when At he di sputed | anguage of the plan provision is anbi guous(
and the Secretary cannot Adispel the anbiguity.@ 1d. at 906-07.

In this case, the cl osest operative provisions in the
subj ect ventilation plan consist of a diagramon page 7 of the
pl an that depicts curtains outby the |last open crosscut in al
entries except the first and last entry. (Gov Ex. 4 at p. 7; Tr.
45). \Wiile the diagramis clear, for the reasons discussed
bel ow, the Secretary:s application of the diagramto the facts of
this case i s anbi guous and inconsistent.*

Section 104(a) of the Mne Act, 30 U.S.C. " 814(a),
specifies Afelach citation shall be in witing and shal
describe with particularity the nature of the violation . . .0
However, Inspector Scott:s citation, as well as his testinony,
reflects his uncertainty about the precise nature of the alleged
violation of the approved ventilation plan. For exanpl e,
Ctation No. 4465629 only contains the general conclusion that
Al t] he approved ventilation plan was not being followed in the

* O necessity, | have considered page 7 of the approved
pl an as the operative provisions for the purpose of clarity. |
note, however, the Secretary has not even shown that page seven
constitutes the alleged violative provision. Wen asked Awhich
portion of the plan, if any, was violated by the condition
[ Scott] observed, (@ Scott replied, Athe closest one to it is page
seven.@ (Tr. 45).



002 section in that block curtains were not installed to direct a
vol une and velocity of air current thru (sic) the No. 5 working
pl ace in the 002 section, sufficient to dilute, render harm ess
and to carry away expl osive gasses [confined to the cavity].(
Thus, Citation No. 4465629 is |lacking in specificity in that it
fails to identify the mssing curtain or curtains that caused the
al | eged vi ol ati on.

Even if Scott had identified the mssing curtain in Ctation
No. 4465629, Scott=s testinony reflects the curtain requirenments
in the approved plan were vague and subject to different
interpretations. In this regard, Scott stated:

Theress no set way that you could say this is exactly,
it has to be done exactly like this because you can do

it different ways and still get the sane effect. But
you still would have to use the same anount of check
curtains in order to do it. You could -- I:msure
theress -- as sure as | sit here and tell you two ways,

soneone el se can tell me three others. But the basic

thing on the ventilation plan is so that you get

ventilation to all the [working] places. (Enphasis

added) (Tr. 46-47; See also Tr. 102).

Al t hough Scott based his citation on inadequate ventil ation,

Scott testified that all working places were indeed being

ventilated. He admtted there was no evidence of nethane at the
m ne roof line imediately inby the cavity indicating the
bl eedi ng nethane in the cavity was being effectively ventil ated
and carried away through the air course. (Tr. 105-06). Scott
al so believed there was no nethane at the face, with or w thout
the disputed curtain. (Tr. 102-03, 120).

These inconsistencies in the Secretary=s case are refl ected
by Scott:s testinony:

Q However, if you put aside the cavity for a nonent,
without the [No. 4] curtain, it was ventilating the
entries. There was no nethane in the entries . . . If
it was ventilating the entries . . . would the
assunption be that the ventilation plan was being
conplied with because the result was there was no

met hane?

A. If the cavity hadnst been there, it would have been
being conplied with. But |I=msure there was novenent
of air through there sonewhere, but not by elimnating
a curtain.



Q But there was enough novenent inby and outby the
cavity because there was no nethane at the nornmal roof
height; is that correct?

A.  Right.

Q So in essence installing the curtain was -- solely
the routine as far as you know was to clear the cavity?

A. Yes, sir.

Q Gven the fact that there was no nethane inby the
cavity, would that give you any reason to draw
conclusions with regard to whether or not there was
met hane at the face before the curtain was installed?

A No, sir. | dont think there was any net hane at
t he face.
Q Before the curtain was installed?

A. Before or after, neither one. (Tr. 119-20).

Al bert MFarl and, an MSHA ventilation supervisor, also testified
he did not know whet her the respondent was violating the pl an:s
mnimumair velocity requirenents in the |ast open crosscut and
at the face, with or without the disputed curtain.®> (Tr.149-50).

Wth respect to bleeders in cavities, Scott conceded that a
ventilation plan Adoesn:t contenpl ate anything on bl eeders unl ess
we have a mine that specifically has a problemw th bl eeders. §°
(Tr. 108). However, the Secretary does not contend the
respondent=s m ne has a bl eeder problem Thus, the respondent:s
approved ventilation plan was not intended to address future
i sol ated pockets of nethane caused by unanti ci pated bl eeder
probl enms. Neverthel ess, Scott opined that he woul d not have
cited the respondent for violating its ventilation plan if there
was no nethane in the cavity. (Tr. 93-94, 95, 116). This is the
essence of Secretaryss problem The |lynchpin of the Secretary:-s
case, i.e., the nethane confined to the cavity, is not a materi al

> The ventilation plan requires a mni mumof 4,500 cubic
feet per mnute (CFM at the working face and 15,000 CFM at the
| ast open crosscut. (Tr. 147-48; Gov Ex. 4 at pp. 6-7).

® McFarland testified ventilation plans are Ageneric in
nature@ and specify mninmumventilation requirenents at a
particular mne. (Tr. 122, 146).



factor in determ ning whether the respondent conplied with its
ventilation plan.

In sunmmary, the record is unclear as to whether the No. 4
curtain was down when Scott comrenced his inspection. Scott did
not initially believe there was a violation. It was only after
he di scovered nethane in the cavity that he Arenenberedl seei ng
the mssing curtain. (Tr. 29). Mreover, Scott did not
acconpany Richardson to observe the curtain conditions before
Ri chardson took renedi al nmeasures to redirect air into the
cavity. Even if the disputed curtain was not in place, the
effective ventilation of nethane at the faces, in conjunction
wWth Scott:s testinony that there are many perm ssible
alternative nethods of curtain placenent under the plan, |eads ne
to conclude that the Secretary has not established the alleged
condition violated the plan=s provisions.

I n conclusion, an isol ated pocket of nethane, alone, is not
evi dence of a ventilation plan violation. Wen asked if Scott
woul d have issued the citation absent the nethane in the cavity,
Scott replied, Al may have, and then | may not.@ (Tr. 116).

Such indeci sion does not satisfy the Secretary:s burden of
proof.” Accordingly, Citation No. 4465629 citing a violation of
section 75.370(a) for the respondent:s alleged failure to foll ow
its approved ventilation plan is vacat ed.

ORDER

In view of the above, IT IS ORDERED that Citation
No. 4465629 IS VACATED. |IT IS FURTHER CRDERED t hat the notion
for approval of settlenment with respect to Citation Nos. 4485356
and 9987989 IS APPROVED. Consistent with the settlenent terns,
t he respondent shall pay a total civil penalty of $600.00 to the
M ne Safety and Health Adm nistration within 30 days of the date
of this decision. Upon tinely receipt of paynent, this case
| S DI SM SSED.

" Thi s decision should not be construed as a finding that
excessive nethane is a prerequisite to a ventilation plan
violation. On the contrary, | agree with MFarland that a
requi red m ssing curtain, absent nethane concentrations, still
constitutes a plan violation. (Tr. 150). Here, however, the
Secretary failed to denonstrate the disputed curtain was m ssing,
or, that it was required under the provisions of the plan.



Jerol d Fel dman
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