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This case is before nme upon the conplaint by the Secretary
of Labor on behalf of Ronnie Gay under Section 105(c)(2) of the
Federal M ne Safety and Health Act of 1977, 30 U . S.C. § 801 et
seq., the “Act,” alleging that |kerd-Bandy Conpany, Inc. (Ikerd-
Bandy) violated Section 105(c)(1) of the Act when it did not hire
M. Gay, an applicant for enploynent, in early July 1994.! 1In a

1 Section 105(c)(1) of the Act provides as follows:

No person shall discharge or in any nmanner discrimnate

agai nst or cause to be discharged or cause discrimnation
agai nst or otherwse interfere with the exercise of the
statutory rights of any mner, representative of mners or
applicant for enploynent in any coal or other m ne subject
to this Act because such mner, representative of mners or
applicant for enploynent has filed or nade a conpl ai nt under
or related to this Act, including a conplaint notifying the
operator or the operator’s agent, or the representative of
the mners at the cola or other mne of an all eged danger or



prelimnary notion to dism ss |kerd-Bandy argues that M. Gay
failed to neet the filing requirenments under Section 105(c)(2) of
the Act in that he “unjustifiably failed to file the charge of
discrimnation within (60) days of the date of the alleged
violation, and the delay results in sonme specific prejudice to
Respondent ”.

Mbtion to Disniss

In relevant part, Section 105(c)(1) of the Act prohibits
di scrimnation against a mner or applicant for enploynent
because of his exercise of any statutory right afforded by the
Act. n.1, supra. |If a mner or applicant for enploynent believes
that he has suffered discrimnation in violation of the Act and
wi shes to invoke his renmedi es under the Act, he nust file his
initial discrimnation conplaint with the Secretary of Labor
wi thin 60 days after the alleged violation in accordance with
Section 105(c)(2) of the Act.2? The Conmi ssion has held that the
purpose of the 60-day tinme limt is to avoid stale clains, but
that a mner’s late filing my be excused on the basis of
“Justifiable circunstances.” Hollis v. Consolidation Coal
Company, 6 FMSHRC 21 (1984); Herman v. | MCO Services, 4 FNMSHRC

safety or health violation in a coal or other mne, or
because such mner, representative of mners or applicant
for enploynent is the subject of nedical evaluations and

Footnote 1 Conti nued

potential transfer under a standard published pursuant to
Section 101 or because such mner, representative of mners
or applicant for enploynent has instituted or caused to be
instituted any proceeding under or related to this Act or
has testified or is about to testify in any such

proceedi ngs, or because of the exercise by such m ner,
representative of mners or applicant for enploynent on
behal f of hinmself or others of any statutory right afforded
by this Act.

2 After investigation of the mner’s conplaint, the
Secretary is required to file a discrimnation conplaint with
this Comm ssion on behalf of the mner or applicant for
enpl oynment if the Secretary determ nes that the Act was viol at ed.
If the Secretary determ nes that the Act was not violated, he is
required to so informthe individual conplainant and that person
may then file his own conplaint with the Conmm ssion under Section
105(c) (3) of the Act.



2135 (1982). In those decisions the Comm ssion cited the Act’s
| egislative history relevant to the 60-day tinme [imt:

While this tinme-limt is necessary to avoid
stale clains being brought, it should not

be construed strictly where the filing of

a conplaint is delayed under justifiable

ci rcunstances. Circunstances which could

warrant the extension of the tinme-limt would

i nclude a case where the mner within the 60-day
period brings the conplaint to the attention of
anot her agency or to his enployer, or the m ner
fails to neet the tinme-limt because he is m slead
as to or msunderstands his rights under the Act.
(citation omtted).

The Comm ssion noted accordingly that tineliness questions nust
be resol ved on a case-by-case basis, taking into account the
uni que circunstances of each situation.

It is undisputed in this case that the alleged act of
di scrim nation comenced on July 2, 1994, when | kerd-Bandy did
not hire Gay and that Gay did not file his conplaint with the
Secretary until Decenmber 13, 1994. His signed conplaint is dated
Decenber 14, 1994.

Gay testified at hearing as justification for the del ay that
he was unaware of his rights to file a conplaint of
di scrimnation under the Act until a coincidental neeting with
Federal M ne |Inspector Dash on Decenber 12, 1994. Dash was
purportedly investigating an unrelated nmatter at the subject m ne
in which rock froman expl osi ves bl ast struck nearby honmes. A
conversation ensued wwth Gay in which Gay rel ated his experience
at the Wiitaker m ne operation (predecessor to |kerd-Bandy)
concerning safety reports he prepared regardi ng the absence of a
guard for the cooling fan on his bulldozer. Dash purportedly
advised Gay of his right to file a conplaint with the Mne Safety
and Health Adm nistration (MSHA) and the next day Gay filed the
conplaint at issue with the Hazard, Kentucky, MSHA office.

Gay’'s testinony on this issue is not disputed and, indeed,
provides justification for the relatively brief delay in the
filing of his conplaint. Accordingly Gay’s late filing nay be
excused.

The Merits



In his anmended conplaint filed at hearing the Secretary
alleges in relevant part as foll ows:

The Conpl ai nant, Ronnie Gay, was enpl oyed as a bul
dozer operator by Witaker Coal Conpany (“Witaker”) until
June 30, 1995 and was a “mner” within the neani ng of
Section 3(g) of the Act [30 U S.C. 802(g)].

Bet ween June 15 and June 27, 1994 Ronnie Gay
communi cated safety conplaints to Witaker through its
agent, Superintendent Carson Sizenore (“Sizenore”).

On or about June 20, 1994 Sizenore, as Witaker’s
superintendent ordered Ronnie Gay, through Witaker’s
foreman Raynond Wal ker, to stop conmmuni cating his safety
conplaints to \Witaker

Ronni e Gay continued to communi cate safety conplaints
to Witaker.

On June 30, 1994 all Whitaker m ners, including Ronnie
Gay, were laid off by Witaker.

As of July 1, 1994 m ne operations were purchased by
respondent, |kerd-Bandy Co., Inc.

| kerd-Bandy Co., Inc. used the sane equi pnent, sane
enpl oyees, and sane nethods of mning to extract coal from
t he sane coal seam m ned by Witaker. |I|kerd-Bandy Co., Inc.
was a successor operator to Witaker.

| kerd-Bandy Co., Inc. hired Sizenore as its
superintendent as of July 1, 1994.

On July 2-3, 1994 all Wiitaker mners who had filed
applications for work wth |kerd-Bandy were interviewed by
Si zenore and anot her representative of |kerd-Bandy Co., Inc.

On July 1, 1994 Ronnie Gay filed an application for
work with |kerd-Bandy and on or about July 2, 1994 was
interviewed by Sizenore and anot her agent of |kerd-Bandy.
Ronni e Gay was an applicant for enploynment within the
meani ng of the Act.

Ronni e Gay was di scrim nated agai nst on or about
July 2, 1994, when he was deni ed enpl oynent by |kerd-
Bandy because, prior to this date, he had conmuni cated
safety conplaints to | kerd-Bandy s agent Sizenore while



both Ronnie Gay and Sizenore were enpl oyed by | kerd-Bandy’s
predecessor, Wi taker. The safety conplaints related to
the condition of the bulldozer Ronnie Gay operated for

| ker d- Bandy’ s predecessor, Witaker.

The Secretary is seeking, inter alia, an order directing
| kerd- Bandy to pay “damages in an anount equal to full back pay,
all enploynent benefits, all nmedical and hospital expenses and
any and all other damages suffered by Ronnie Gay as a result of
the discrimnation fromthe date of the discrimnation until the
date Gay was reinstated to full enploynent status with |kerd-
Bandy, i.e. until June 23, 1995, and a civil penalty of $6,000.”

This Comm ssion has |long held that a mner or applicant for
enpl oynment seeking to establish a prima facie case of
di scrim nation under section 105(c) of the Act bears the burden
of persuasion that he engaged in protected activity and that the
adverse action conpl ained of was notivated in any part by that
activity. Secretary on behalf of Pasula v. Consolidation Coal
Co., 2 FMBHRC 2786, 2797-2800 (1980), rev’'d on grounds, sub nom
Consol i dation Coal Co. V. Marshall, 663 F.2d 1211 (3rd Cr
1981); and Secretary on behalf of Robinette v. United Castle Coal
Co., 3 FMSHRC 803, 817-18 (1981). The operator may rebut the
prima facie case by showing either that no protected activity
occurred or that the adverse action was in no part notivated by
the protected activity. |If an operator cannot rebut the prima
facie case in this manner, it may neverthel ess defend
affirmatively by proving that it would have taken the adverse
action in any event on the basis of the mner’s unprotected
activity alone. Pasula, supra; Robinette, supra. See also
Eastern Assoc., Coal Corp. v. FMSHRC, 813 F.2d 639, 642 (4th CGr
1987); Donovan v. Stafford Construction Co., 732 F.2d 954, 958-59
(D.C. Gir, 1984); Boich v. FMSHRC, 719 F.2d 194, 195-96 (6th Cr.
1983) (specifically approving the Conm ssion’s Pasul a- Robi nette
test). Cf. NLRB v. Transportation Managenent Corp., 462 U. S
393, 397-413 (1983) (approving nearly identical test under
Nat i onal Labor Rel ations Act).

There is no dispute in this case that Gay fil ed nunerous
safety conplaints during his four years while working for
Wi t aker, including as many as 200 pre-shift driver’s reports
citing equi pnent defects and the nore recent pre-shift reports
citing the absence of a guard over the radiator fan on his
bul | dozer (Joint Exhibit No. 1). It is not disputed that Gay
continued to file such reports through his |ast day of work for
Wi t aker on June 30, 1994, when \Witaker cl osed down operations
at the subject mne and rel eased all of its workforce.



Considering this undi sputed evidence it is clear that Gay had in
fact thereby engaged in protected activity.

The second elenent of a prima facie case of discrimnation
is a show ng that the adverse action (in this case the decision
of Ikerd-Bandy not to hire Gay on or about July 2, 1994) was
notivated in any part by the protected activity.® As this
Comm ssion noted in Chacon v. Phel ps Dodge Corp., 3 FMSHRC 2508
(1981), rev’'d on other grounds sub nom Donovan v. Phel ps Dodge
Corp., 709 F.2d 86 (D.C. Cir. 1983), “[d]irect evidence of
notivation is rarely encountered; nore typically, the only
avail abl e evidence is indirect.” The Conm ssion considered in
that case the following circunstantial indicia of discrimnatory
intent: know edge of protected activity; hostility towards
protected activity; coincidence of tinme between the protected
activity and the adverse action; and disparate treatnment. In
exam ning these indicia the Comm ssion noted that the operator’s
know edge of the mner’s protected activity is “probably the
single nost inportant aspect of the circunstantial case”.

In this regard it is undisputed that fornmer Witaker M ne
Superintendent Carson Sizenore was Gay’ s supervisor while Gay
wor ked at Whitaker as a bull dozer operator until Whitaker ceased
operations on June 30, 1994. (ay testified that he began filing
pre-shift driver’s reports on the mssing fan guard as early as
April or May 1994, and continued through June 30, 1994.
According to Witaker foreman Raynond Wal ker, it was the practice
for the pre-shift reports to be conpleted by the equi prment
operators before each shift to notify managenent of mechanica
and/ or safety defects. Walker would collect these reports from
the operators on his shift and turn them over to Robert Baker in
the mne office. According to Wal ker, Baker then nade a |ist of
the reported problens and provided that list to Sizenvore.

Gay testified that although Sizenore had never talked to him
directly about these reports, Raynond Wal ker, who was his
foreman, told himon June 7, 1994, that Sizenore did not want him
to continue reporting the absent bulldozer fan guard. Gay
testified that he told Wal ker that he woul d neverthel ess continue
to wite the reports.

In his testinony Wal ker confirned that, follow ng conplaints
to Sizenore about the mssing fan guard on Gay’s bul | dozer,
Si zenore told Wal ker to tell Gay not to report this problem any

2 Gay was subsequently hired by | kerd-Bandy and began work
on June 23, 1995.



nmore. Wal ker confirmed that he reported Sizenore’s response to
Gay. This corroborated and credi ble testinony may reasonably be
consi dered evidence not only of know edge by Sizenore of Gay’s
protected activity but also of aninus toward that activity.

Si zenore’s contrary testinony is also accordingly afforded but
little weight. The Secretary alleges that Sizenore, as successor
| ker d- Bandy’ s new superintendent, thereafter retaliated against
Gay when he presunmably rejected Gay’s July 1994, application for
enpl oynent with | kerd-Bandy.

The record shows that on July 1, 1994, \Whitaker sold
substantially all of the assets of the subject mne to |kerd-
Bandy, an unrel ated business entity. According to WIlliamRi ch,
| kerd-Bandy’ s president, two or three weeks prior to that date he
told the Whitaker mners at neetings at the mne that he intended
to hire fromanong the mners who were already working and did
not intend to bring mners in fromother jobs. Wile there is
sone di sagreenent over the precise wrds used by Rich, even one
of the Secretary’s own witnesses, Daryl Baker, agrees that Rich
did not say he would hire all of Whitaker’ s enployees. |
therefore, find Rich's testinony to be the nost credible.
| ndeed, Rich projected that of Whitaker’s work force of about 155
enpl oyees (110 of whom worked on the mne site) he planned on
retaining only 65. Rich nevertheless invited all Whitaker mners
to apply for jobs with | kerd-Bandy and nore than one hundred
Wi t aker m ners, including Gay, did apply.

As noted, |kerd-Bandy hired Witaker’s forner
superintendent, Sizenore, on July 1, 1994 to help with the
transition. Around July 2-3, 1994, |kerd-Bandy’s operations
manager, Stephen Huey, and Sizenore interviewed every Wit aker
m ner who applied for work with | kerd-Bandy, including Gay.
Wthin a week of Wi taker’s closing, |kerd-Bandy comenced m ni ng
operations at the same site but with only about sixty-five
m ners, not including Gay.

| ndeed, while sonme circunstantial evidence, including
know edge of protected activity and tim ng, may suggest an
illegal notivation for not hiring Gay in July 1994, | find that
such evidence is neutralized by other credible evidence, the
absence of credi ble evidence of disparate treatnent, and, on
bal ance that the Secretary has failed to sustain her burden of
proving such unlawful notivation.* | have considered, in this

41 have al so considered the subsequent purported statenent
on January 3, 1995, of Huey that they would not hire Gay because
he filed the instant proceedings. Wiile this statenent, if nmade,
woul d clearly show aninus toward Gay’'s protected activity of
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regard, the long history of Gay and co-workers, Durscle Stephens
and Prentiss Baker, for filing safety conplaints while enpl oyed
by Whitaker and working for Sizenore but w thout evidence of

previous retaliation. |ndeed, several of these fornmer Witaker
enpl oyees with long histories of filing safety conplaints were
of fered jobs and hired by lkerd-Bandy. | also find credible the

testinmony of |kerd-Bandy' s president, WlliamRi ch, as to the
hiring procedures followed in July 1994, based upon unprotected
rationale (Tr. 229-235), and that he planned to and did retain
only 65 of the 155-nman wor kforce mai ntai ned by his predecessor,
and the evidence that Sizenore had no input as to Ronnie Gay
(Tr. 204, 217).

It is also noteworthy that Gay hinself admtted that he has
no know edge as to how | kerd-Bandy chose its enpl oyees and was
only specul ating that he was not hired because he had filed pre-
shift reports. Finally, there is no credible evidence of
di sparate treatnent of Gay based upon his protected activity and,
i ndeed, there is no credible evidence that anyone |less qualified
than Gay was hired by | kerd-Bandy before Gay hinsel f was hired.

It should be noted that even assum ng, arguendo, the
Secretary had established a prinma facie case of discrimnation,
t he above evidence woul d neverthel ess establish an affirnmative
def ense that |kerd-Bandy would not have hired Gay in July 1994,
for unprotected reasons al one.

Under the circunstances this discrimnation proceedi ng nust
be di sm ssed.

ORDER

Di scrimnation Docket No. KENT 95-597-D is hereby dism ssed.

filing the instant discrimnation case and could very well
provi de grounds for an independent cause of action, | do not, in
any event, find this evidence to be sufficiently connected to the
claimin this case to have any deci sive bearing.
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Gary Melick
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703- 756- 6261
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