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On August 10 and August 15, 1995, Edward M Dool ey filed
noti ces of appearance on behalf of Anthony Curtis Mayes
(Tony Mayes), Elnb Mayes and Mountain Top Trucking, Inc.
(Mountain Top). These consolidated tenporary reinstatenent
proceedi ngs were heard on August 23 and August 24, 1995,
in Pineville, Kentucky, pursuant to section 105(c) of the
Federal M ne Safety and Health Act of 1977 (the Act), 30 U S. C
" 815(c). This statutory provision prohibits operators from
di scharging or otherw se discrimnating against a mner who has
filed a conplaint alleging safety or health violations or who has
engaged in other safety related protected activity. Section
105(c)(2) of the Act authorizes the Secretary to apply to the
Comm ssion for the tenporary reinstatenent of mners pending the
full resolution of the nerits of their conplaints. At trial, the
Secretary noved to withdraw the tenporary reinstatenent
application filed on behalf of Walter Jackson. (Tr. 42-43).

At the hearing, the Secretary asserted that Mayes Trucking
Conpany, Inc. (Mayes Trucking), is the successor to Muntain Top.
Tony Mayes is the President of Mayes Trucking. Consequently,
despite Dool ey's objections, at the hearing the Secretary was
granted | eave to nove to anmend the subject discrimnation
conplaints to add Mayes Trucking as a respondent.

The pertinent notion to anmend was filed by the Secretary on
Septenber 13, 1995. On Septenber 15, 1995, | issued an Order

! For the reasons stated herein, the caption in these

matters has been anended to reflect that Elno Mayes, WIIliam
David Riley and Anthony Curtis Mayes have been del eted as
parties, and, Myes Trucki ng Conpany, Inc., has been added as a
party as the successor to Mouuntain Top Trucki ng Conpany.



requesti ng Mayes Trucking to show cause, within ten days, why it
shoul d not be added as a party given the fact that Dool ey has
appeared in these proceedi ngs on behalf of its President,

Tony Mayes. ?

On Septenber 29, 1995, Dooley filed an opposition to the
Secretary=s notion to anend. Dool ey:s opposition was not filed on
behal f of Mayes Trucking despite Dooley's representation of its
Corporate President, Tony Mayes. Dool eyss opposition, which was
filed on behal f of Tony Mayes as an individual, was based on the
assertion the Secretary had failed to state sufficient grounds
for his notion to anmend. Mayes Trucki ng Conpany, Inc., failed
to file an opposition or otherw se respond to ny
Sept enber 15, 1995, order to show cause.

Dool ey is without standing to oppose Mayes Trucking's
i ncl usi on as Dool ey has repeatedly stated that he does not
represent Mayes Trucking in these matters. Even if Dool ey had
standi ng, his opposition is without nerit. The Secretary has
clearly based his notion on the successorship issue. Mbreover,
Mayes Trucking failed to oppose its addition as a party to this
proceedi ng. Consequently, | view the Secretary:s notion as
unopposed.

Finally, Mayes Trucking is neither legally prejudiced nor
otherwi se surprised by its inclusion in these proceedings as its
Presi dent was represented by counsel throughout these matters.
Moreover, there is no substantive difference in the Secretary:s

2 Conmi ssion Rule 45(e), 29 C.F.R " 2700.45(c), provides
that decisions in tenporary reinstatenent matters should be
issued within 7 days follow ng the close of the hearing unless
the presiding judge finds extraordinary circunstances that
warrant an extension of time. Myes Tucki ng Conmpany, Inc.'s
objection to its inclusion as a party, as well as the
successorship i ssue di scussed herein, required additional tinme
for notions and briefing that justified an extension of the 7 day
period for issuance of a decision.



cases agai nst Tony Mayes as a sole proprietor and the Secretary:s
prosecution agai nst the corporate entity controlled by Muyes.
Accordingly, the Secretary=s notion to add Mayes Trucki ng
Conpany, Inc., as a party |I'S GRANTED

Pr ocedural Franewor k

The scope of these proceedings is governed by the provisions
of section 105(c) of the Act and Comm ssion Rule 44(c), 29 CF.R
" 2700.44(c), that limt the issue to whether the subject
di scrimnation conplaints have been Afrivol ously brought.

Rul e 44(c) provides:

The scope of a hearing on an application for tenporary
reinstatenent is limted to a determ nation by the
Judge as to whether the mner:=s conplaint is
frivolously brought. The burden of proof shall be upon
the Secretary to establish that the conplaint is not
frivolously brought. |In support of his application for
tenporary reinstatenent the Secretary may limt his
presentation to the testinony of the conplainant. The
respondent shall have an opportunity to cross-exam ne
any witnesses called by the Secretary and may present
testimony and docunentary evidence in support of its
position that the conplaint is frivolously brought.

Thus, the Afrivolously brought@ standard is entirely
different fromthe scrutiny applicable to a trial on the nerits
of the underlying discrimnation conplaint. In this regard, the
Court of Appeals, in J. Walter Resources v. FMSHRC, 920 F.2d 738
(11th Gr. 1990), has stated:

The legislative history of the Act defines the >not
frivol ously brought standard:- as indicating whether a

m ner=s >conpl ai nt appears to have nerit: -- an
interpretation that is strikingly simlar to a
reasonabl e cause standard. [Citation omtted]. In a

simlar context involving the propriety of agency
actions seeking tenporary relief, the fornmer 5th
Crcuit construed the >easonable cause to believe:
standard as neani ng whet her an agency:s > heories of |aw
and fact are not insubstantial or frivolous. 920 F.2d
at 747 (citations omtted).

Congress, in enacting the »not frivol ously

brbught:standard, clearly intended that enpl oyers
shoul d bear a proportionately greater burden of the
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risk of an erroneous decision in a tenporary

rei nstatenent proceeding. Any material loss froma

m st aken decision to tenporarily reinstate a worker is

slight; the enployer continues to retain the services

of the mner pending a final decision on the nerits.

Al so, the erroneous deprivation of an enployer=s right

to control the makeup of his work force under section

105(c) is only a tenmporary one that can be rectified by
. . . adecision on the nerits in the enpl oyer:s favor.
Id. at 748, n.11.

Consequently, the Suprenme Court has articulated that the
narrow scope of these tenporary reinstatenment proceedings as well
as the mnimal statutory standard of proof required by the
Secretary under section 105(c)(2) of the Act far exceeds the
Constitutional requirenents of due process. Brock v. Roadway
Express, Inc., 481 U S. 252 (1987).

Prelimnary Findings of Fact

Mountain Top is incorporated in the State of West Virginia.

Its corporate officers are Tonmy C. Bays, President, and his
son, Tommy Bays, Jr. Mayes Trucking is also incorporated in the
State of West Virginia. Tony Mayes is the corporate President
and his wife, Mary Mayes, is the Secretary. Muntain Top and
Mayes Trucking | eased their haul age trucks from Tony:s fat her
El no Mayes. From 1991 until 1993 Mountain Top haul ed coa
in Mount Carbon, West Virginia fromthe Cypress M ne at
Arnmstrong Creek. Mayes Trucking al so haul ed coal from Cypress:
mne site during this period.

On July 12, 1993, Mountain Top contracted with Lone Muntain
Processing, Inc., (Lone Mountain) to haul coal from
Lone Mount ai n:s Darby Fork and Huff Creek m nes in Harlan County,
Kentucky, to Lone Muntain=s processing plant in Lee County,
Virginia. Muntain Top continued to |lease its trucks from
El ro Mayes. Mountain Top operated approxinmately 30 trucks to
haul Lone Mountains coal. Helen Mayes, Elnbss w fe, signed and
i ssued the pay checks for Muntain Top=s enpl oyees.

The haul age route fromthe Darby Fork mne site is on
State Road 38 to a county highway, a distance of approximtely
three to five mles, to Lone Muntain:s narrow private haul age
road that wi nds up and over a nountain across state |lines down to
Lone Mount ai n:s processing prep plant near St. Charles, Virginia.
The I ength of the haulage road is approximately seven to ten
mles. Thus, the total Iength of the one-way haul age trip is
approximately ten to fifteen mles. The average round trip takes
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approxi mately an hour and 15 mnutes to an hour and 30 m nutes.
(Tr. 284, 361).

Lone Mountain was dissatisfied with Muntain Top:s haul age
production. Consequently, Muntain Topss contract was extended
for only six nmonths on COctober 12, 1994. However, the contract
was not renewed and expired on April 12, 1995. On or about
April 12, 1995, Mayes Trucking took over the contractual rights
and obligations that Mountain Top had with Lone Muntain.

Mayes Trucking continued to operate the sane trucks fornerly

| eased fromEl no Mayes by Mountain Top and continued to enpl oy
Mount ai n Top=s truck drivers. Mayes Trucking al so enpl oyed
WIlliamDavid R |ley, who had been Muuntain Top=s truck foreman,
as its own truck foreman.

Riley testified, prior to April 1995, when Mayes Trucki ng
succeeded Muntain Top, Muntain Topss normal workday began at
approximately 5:00 a.m when the truck drivers would arrive and
prepare to load for their first trip to the processing plant.
The truck drivers would make repeated trips to and fromthe
processing plant until approximately 5:00 p.m Thus, the norma
wor kday was approxi mately 12 hours. The truck drivers were paid
$13.00 per |l oad and $6.00 per hour during any down periods when
trucks were being repaired.

Riley further stated that, the extracted coal from Darby
Fork started to accumulate in February and March 1995 due to
severe winter snow storns that interfered wth haul age
operations. Thus, truck drivers were required to work until 9:00
or 10:00 p.m during an interimperiod in March 1995 to haul the
backl og of coal

Bowl i ng=s Conpl ai nt

Lonni e Ray Bowl ing was hired by Muntain Top on August 17,
1994. Bowling testified, when he was initially hired, he
normal Iy finished work at 4:00 or 5:00 p.m However, as the
w nter weat her becane nore severe he was required to work unti
the 9:00 p.m scale cut-off which would sonetines require himto
drive until past 10:00 p.m on his last return trip to the m ne
site. During this period Bowing testified that he worked 80 to
85 hours per week and he estimted that he exceeded ten hours of
driving each day.

Bowing testified he had conplained to Riley about the | ong
wor ki ng hours. (Tr. 287). On March 7, 1995, at approximately
5:30 p.m, after Bowing had worked over 12 hours, Bowl ing and
fellow truck driver Darrell Ball spoke to Riley and El no Mayes.



They expressed their concerns that it was unsafe to work such
long hours. They inforned Riley and El no Mayes that they had
contacted the Department of Transportation and were advised it
was illegal to drive a truck nmore than ten hours per day.?

Bow ing and Ball were told that if they could not work the

requi red hours, they should Ago to the housef and find anot her
job. (Tr. 289). Bowing=s testinony was essentially
corroborated by Ball and Riley. Bowing left and did not return
to work.

On March 9, 1995, Bowing filed a discrimnation conplaint
with the Mne Safety and Health Adm ni stration under section
105(c) of the Act. Bowling testified he received a tel ephone
call from Tony Mayes on March 16, 1995, during which Mayes asked
himto return to work. Bowing testified he returned to work the
foll ow ng day on Friday, March 17, 1995. He refused to drive the
truck assigned to himbecause it had a m ssing nut and bolt on a
rear wheel. Bowing estimted he stayed from5:00 a.m until
approximately 8:00 a.m when he went hone. Bowling returned to
wor k on Monday norning March 20, 1995, but found the truck stil
had not been repaired. Bowing tagged the truck out of service
and left at approximately 9:00 a.m Bowing testified that when
he returned on Tuesday, March 22, 1995, he observed soneone
|l eaving with a load of coal with his truck. Riley asked Bow i ng
to wait until the truck canme back at which tinme he could have the
truck to begin hauling. Bowing felt this was what Athey do just

®The Secretary contends the respondents are subject to the
provi sions of Departnment of Transportation (DOT) regul ation
49 CF.R " 395.1 that prohibit truck drivers fromdriving nore
than ten hours per day. Wether, the respondents' coal shuttle
operations are subject to this regulation, and if so, whether the
respondents have violated this regulation, in the absence of
evidence of a pertinent DOT determ nation, is beyond the scope of
t hese proceedi ngs. However, the question of whether Bowing's
DOT conplaint is protected under section 105(c) of the Act is a
rel evant issue in these matters.



to get back at you.@¢ (Tr. 303). Bowling |left work and never
returned.

Ril ey disputes the dates and critical elenents of Bow i ng:s
account. Riley states Bowing returned to work on Thursday,
March 23 at 5:00 a.m Bow ing was assigned truck 139 but refused
to drive it. Riley states Bowing stated that he would wait on
MSHA:s ruling on his discrimnation conplaint and that Bow ing
i medi ately left to return hone. On Monday, March 27 Bow i ng
called Riley to ask if he could return to work. Bowing arrived
at work shortly thereafter but found a broken stud on the rear
axle of truck 139. Since the truck nechanics were busy working
on another truck, Bowing left shortly after arriving for work.
Bow ing returned to work on Tuesday, March 28 at 5:06 a.m
Bowl i ng asked if there was anything for himto drive. Bowing
was told by Riley to wait to see if all the drivers showed up for
work. Bowling refused to wait and left. Bowing was called the
next day about why he was not at work. Bowing stated he had to
talk to the MSHA investigator and never returned to work.

Conmpany payroll records reflect Bowing was paid $9.00 for
90 m nutes down tinme the week endi ng March 31, 1995, while he
wai ted for an available truck. (Tr. 548, 558; Resp. Ex 5).

Faganzs Conpl ai nt

Davi d Ti not hy Fagan was enpl oyed by Muntain Top Trucking
from Oct ober 1993 until he was term nated on COctober 10, 1994.
At the tine he was term nated, Fagan testified he usually worked
from4:00 a.m until 6:00 or 7:00 p.m However, Fagan:s
testinmony is inconsistent with the testinony of Bowling, Ball and
Riley that shifts of nore than 12 hours did not begin until after
the severe weather in the winter of 1995. Fagan reportedly
conpl ai ned of |ong working hours. However, these conplaints are
inconsistent wwth his testinony that he routinely started work at
4:00 a.m every norning in order to Aget a |load up on everybody. 0
(Tr. 357).

Fagan al so testified that he communi cated several conplaints
to Riley and Tony Mayes about general working conditions. For
exanpl e, Fagan conpl ai ned about the poor condition of State
Road 38 with respect to holes in the road; the rough and bunpy
road conditions on Lone Muntain:s haul age road; dust on the
roads; and no truck air conditioning to filter the dust.

Approxi mately two weeks before he was term nated, Fagan told
Tony Mayes one afternoon at approxi mately 12: 00 noon that he was
Ajust too tired@ and that he felt he was unsafe to drive anynore



that day and that he wanted to go honme. (Tr. 400-401). Fagan
stated Mayes told himto go hone and get sone rest. (Tr. 402).

On Friday, Septenber 30, 1994, one week prior to Fagan:s

| ast day of work, Fagan had haul ed six |oads of coal by 1:00 p.m
Since there was no nore coal to haul, and Fagan was not getting
paid the $6.00 per hour he felt he was entitled to for waiting
for nore coal, Fagan parked his truck and went Ahone to stay
awake.@® (Tr. 403). Fagan provided no testinony to expl ain what,
if any, effect his leaving early on Septenber 30, 1994, had on
his ultimte discharge on Cctober 10, 1994. 1In fact, conpany
records conpleted by Fagan reflect finishing work early on
Septenber 30 was not an isolated event. Fagan finished work
between 1: 00 p.m and 3:00 p.m during the entire week of
Septenber 30 through Cctober 7, 1994. (Tr. 431-434; Resp. Ex 1).

Fagan had a history of three truck m shaps. In
January 1994, Faganss truck skidded off the haul age road into a
ditch during a snow storm In May or June 1994, Fagan drove into
the rear of another truck on State Road 38. Finally, Riley
testified on Friday, October 7, 1994, Fagan drove around a curve
on the haul age road and hit the side of the cliff with his truck
in order to avoid hitting the grader. (Tr. 520-522). Although
Fagan denied hitting the nmountain side, he admtted to a close
call with a water truck on his last day of work, Friday,
Cctober 7, 1994. (Tr. 437).

As a result of Faganzs October 7, 1994, driving m shap on
t he haul age road, Tomrmy Bays told Riley that Fagan woul d have to
be termnated. The follow ng workday, on Mnday, October 10,
1994, Fagan reported to work and was told by Riley that he was no
| onger needed.

Fagan filed his discrimnation conplaint on March 14, 1995,
after being encouraged to do so by Darrell Ball. (Tr. 424).
Faganzs di scrim nati on conpl ai nt states:

| feel like |I was discrimnated agai nst due to being
fired for conpl ai ni ng about operating a coal truck
unsafely. | was ordered to operate a coal truck for

approxi mately 14 hours per day in unsafe weat her
condi ti ons.

In recourse, | request, ny job back w th back pay,
regul at ed wor ki ng hours, regul ated breaks and | unch
breaks. | also request one of the new trucks, and to

be able to park on the Kentucky side of the nountain



instead of driving approximately 20 mles to the
Virginia side to park ny personal vehicle and for
Lone Mountain Processing to maintain the haul road.

At the hearing, Fagan summarized the substance of his work
related conplaint as foll ows:

It was [the] hours --- it was hours and the road
conditions are (sic), you know, sonetines --- ny eyes
just got so sore and you just can hardly stand it
sonetinmes. | nean, a ten-hour day or eight hours a day
for driving. It takes a toll on ---. (Tr. 453).

Furt her Fi ndi ngs and Concl usi ons

a. Bowing

As not ed above, the not frivolously brought standard inposes
a considerably | esser burden of proof on the Secretary in a
tenporary reinstatenent case than that required in a full hearing
on the merits of a discrimnation conplaint. Thus, in order to
prevail, the Secretary need only show that an applicant for
tenporary reinstatenent engaged in activity arguably protected by
the Act, and, that such activity is not so far renoved fromthe
all eged discrimnatory action in time and circunstance as to
render the conplaint frivol ous.

Wth respect to Bowing, refusal to performwork is
prot ected under section 105(c) if it results froma reasonabl e,
good faith belief that to performthe assigned work woul d expose
the mner to a safety hazard. Secretary of Labor on behal f of
David Pasul a v. Consolidation Coal Co., 2 FMSHRC 2786 (Cctober
1980), rev on other grounds, 663 F.2d 1211 (3rd Cr. 1981);
Secretary of Labor on behalf of Thomas Robinette v. United Castle
Coal Co., 3 FMSHRC 302 (April 1981); Bradley v. Belva Coal Co.,
4 FMSHRC 982 (June 1982). Here, R ley, the respondents: foreman,
conceded there was a significant change in the conditions of
enpl oynent in February and March 1995. At that tinme, the usual
wor kday was extended from5:00 p.m until as late as 9:00 or
10: 00 p.m, in order to haul the extracted coal that had
accunul ated due to haul age i nterruptions caused by snow stormns.
(TR 573-575). Thus, the Secretary has established a reasonabl e
cause to believe that Bowingss work refusal was protected by
the Act.

Simlarly, consistent wwth Pasul a and Robi nette, a m ner has

an absolute right to nmake safety rel ated conpl aints about m ne
condi ti ons which he believes present a hazard to his health and
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safety, and, the Act prohibits retaliation by m ne nmanagenent
agai nst such a conplaining mner. Cearly, Bowingss conplaints
to The Departnment of Transportation and The Mne Safety and

Heal th Adm nistration constitute protected activity.

Al t hough Bowl i ng was call ed back to work by Tony Mayes, the
Secretary asserts Mouuntain Topss alleged reluctance to provide
Bowing with a suitabl e haul age truck upon his return to work was
tantanount to a constructive discharge. A constructive discharge
occurs when a m ner who engaged in protected activity would
reasonably be conpelled to resign because he was forced to endure
harassnment or other intolerable conditions. See, e.g.,

Si npson v. FMSHRC, 842 F.2d 639, 642 (D.C. Gr. 1988).

Whet her the Secretary can prevail on the issue of

constructive discharge nust be resolved in a subsequent
di scrimnation hearing on the full nerits of Bow ing=s conplaint.

However, reporting for work on three occasions w thout the
avai lability of a haul age truck presents an arguabl e contention
that Bow ing was the victimof a constructive discharge. 1In this
regard, it is noteworthy that the respondents failed to call Tony
Mayes to testify about Bowing's rehiring and the circunstances
surroundi ng his subsequent departure. Thus, the Secretary:s
assertion that Bow ing was constructively di scharged cannot be
deened frivol ous or otherwi se lacking in nerit. Accordi ngly,
the Secretary=s application for Bow ing=s tenporary reinstatenent
w Il be granted.

b. Fagan

Section 105(c)(2) of the Act provides that a m ner who
bel i eves that he has been discrimnated against may, within
60 days after such violation occurs, file a conplaint with the
Secretary. Fagan alleges his Cctober 10, 1994, di scharge was
discrimnatorily notivated. Faganss March 14, 1995, conpl aint
was filed with MSHA approxi mately 90 days beyond the 60 day
filing period contenplated by the statute. Thus, the respondents
assert Faganzs conpl aint should be dism ssed as untinely.

It is well settled that the filing periods provided in
section 105(c) of the Act, such as the 60-day tinme period for the
filing of a conplaint with the Secretary, are not jurisdictional.

G lbert v. Sandy Fork Mning Co., 9 FMSHRC 1327 (August 1987),
rev-d on other grounds, 866 F.2d 1433 (D.C. Cr. 1989). Rather
the tinmeliness of discrimnation conplaints nust be determ ned on
a case by case basis by exam ning whether the delay in filing
deprives a respondent of a neaningful opportunity to defend.
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See Roy Farner v. Island Creek Coal Conpany, 13 FMSHRC 1226, 1231
(August 1991), citing Donald R Hale v. 4-A Coal Co., 8 FMSHRC
905, 908 (June 1986).

In this case, Faganss three nonth delay in filing his
conplaint is excusabl e because there is no show ng that he was
aware of the 60 day filing requirenent. Moreover, the
respondents have failed to denonstrate any cogni zabl e | egal
prejudice in defending their positions as a result of Fagan=s
filing delay. See Walter A Schulte v. Lizza Industries, Inc.,
6 FMSHRC 8 (January 1984) (where 30 day filing delay was
excused); Cf. Joseph W Herman v. Into Services, 4 FMSHRC 2135,
2139 (Decenber 1982) (where an 11 nonth del ay was not excused due
to unavailability of relevant evidence and m ssing w tnesses).
Consequently, the respondents: request to dism ss Fagan:s
conplaint as untinely is denied.

Turning to the nerits of Faganzs application for tenporary
reinstatenent, | note that Faganzs conplaint is significantly
different fromthe circunstances in Bowing=s conplaint. Bowing
had no history of losing control of his truck. Moreover, Fagan
was di scharged on Cctober 10, 1994, |ong before Bowing' s
conpl ai nts concerning the extended work hours caused by severe
W nter weat her.

Thus, unlike Bowing' s conplaint, the central issue is
whet her Fagan:s expressed concerns regardi ng working his
normal (10 to 12 hour) shift because he was too tired to operate
his truck safely is protected under the Act, and, if so, whether
Fagan:s October 10, 1994, discharge was notivated by his
expressed concerns. See Janes Eldridge v. Sunfire Coal Conpany,
5 FVMSHRC 408 (ALJ Koutras, March 1993); Cf. Paula Price v.
Mont erey Coal Conpany, 12 FMSHRC 1505, 1519 (August 1990)
(concurring opinion of Comm ssioner Doyle that problens
idiosyncratic to the mner are not protected regardl ess of the
seriousness of the hazard). A related issue is whether Fagan:s
al | eged conpl ai nts about conditions inherent to his enpl oynent
(i.e., a dusty, bunmpy, narrow and steep haul age road) are
entitled to statutory protection. See Price, supra.

Regardl ess of whether any of Fagan:s all eged conplaints are
protected, the respondents contend Fagan was term nated on
Cct ober 10, 1994, after his third unsafe driving incident, when
he | ost control and nearly m ssed the grader on the haul age road
on Cctober 7, 1994. Although Riley testified this incident was
reported by Gary Neal, Lone Muntains grader operator, the
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respondents failed to call Neal as a wtness. (Tr. 521). In
addition, as noted above, the respondents failed to cal
Tony Mayes to refute alleged conplaints made to hi m by Fagan.

Thus, while Fagan=s conplaint differs from Bow i ng=s
conplaint in inportant respects, the Secretary has presented the
m ni mum anount of evidence to satisfy the |ow threshold
Afrivol ously brought@ standard. While the Secretary:s | egal
t heori es concerning the protective nature of the alleged
conplaints and the all eged discrimnatory notive of Muntain Top

in dischargi ng Fagan may rai se serious issues and may not be
sustained at trial, the current record is adequate to warrant
Faganss tenporary reinstatenent.

The Successor |ssue

The Secretary asserts that Mayes Trucking is liable for the
reinstatenment of Bowling and Fagan as the successor corporation
of Mountain Top. The Conmm ssion's successorship standards in
di scrimnation cases are well settled and were initially
enunci at ed under the fornmer Federal M ne Safety and Health Act of
1969 in Miunsey v. Smtty Baker Coal Conpany, Inc., 2 FMSHRC 3463
(Decenber 1980), aff'd in relevant part sub nom Minsey v.
FMSHRC, 701 F.2d 976 (D.C. Gr.), cert. den. sub nom Smtty
Baker Coal Co. v. FMBHRC, 464 U.S. 851 (1983), and readopted
under the current 1977 M ne Act in Secretary on behalf of Janes
Corbin et al. v. Sugartree Corp., Terco, Inc., and Randal Lawson,
9 FMSHRC 394, 397-399 (March 1987), aff'd sub nom Terco Inc. v.
FMBHRC, 839 F.2d 236, 239 (6th Gr. 1987). See also Secretary on
behal f of Keene v. Miullins, 888 F.2d 1448, 1453 (D.C. G r. 1989).

Under this standard, the successor operator may be found |iable
for, and responsible for renmedying, it's predecessor's
di scrimnatory conduct. The indicia of successorship are:

(1) whether the purported successor conpany had notice
of the underlying charge of possible discrimnation;
(2) the ability of the purported successor to provide
relief; (3) whether there has been a substanti al
continuity of business operations; (4) whether the
purported successor uses the sane plant; (5) whether

t he purported successor enploys the sanme work force;
(6) whether the purported successor uses the sane
supervi sory personnel; (7) whether the sane job exists
under substantially the same working conditions;

(8) whether the purported successor uses the sane
machi nery, equi pnent and net hods of production; and

13



(9) whether the purported successor produces the sane
product. See Terco, 839 F.2d at 239; Miullins, 888 F.2d
at 1454.

In the instant case there is conpelling evidence of

successorship. Wth regard to notice of the underlying
all egations of discrimnation, Tony Mayes, President of Myes
Trucking, clearly had managerial authority in Muntain Top. In
fact, Tony Mayes recalled Bowing to work for Mouuntain Top in
March 1995, before Mountain Top's contract wth Lone Muntain had
expired. Turning to the other criteria of successorship:

(1) Mayes Trucking enploys Riley, the sane truck foreman;

(2) to supervise the sane drivers; (3) to drive the sanme trucks;

(4) to haul coal fromthe sanme mne site to the sanme processing
pl ant; (5) over the sanme route; precisely as Muntain Top had
done. Thus, Mayes Trucking is indeed the successor of Mountain
Top Trucking, and, clearly has the wherewithal to provide relief
to Bow i ng and Fagan. Consequently, Muntain Top and

Mayes Trucking are jointly and severally liable for their
tenporary reinstatenent.

Al t hough the successor criteria establishes Mayes Trucking
and Mountain Top Trucking as proper parties, the Secretary has
failed to denonstrate that the conpl ai nants were enpl oyed by
El ro Mayes, Riley or Tony Mayes, individually, or that these
i ndi vi dual s are successors to Mountain Top. |In addition, the
evi dence does not reflect that these individuals are in a
position to provide the reinstatenent relief requested.
Accordingly, Elno Mayes, Riley and Tony Mayes ARE DI SM SSED as
parties in these tenporary reinstatenent proceedings. The
Secretary shoul d address whet her these individuals are proper
parties in the related discrimnation proceedings that involve
proposed civil penalties for the alleged discrimnatory acts.

ORDER

Accordingly, the Secretary:ss notion to anmend his
applications for the tenporary reinstatenment of Bow ing and Fagan
to include Mayes Trucki ng Conpany, Inc., as a party as the
successor to Mountain Top Trucking, Inc., IS GRANTED
Elmro Mayes, WIlliam David R ley, and Anthony Curtis Mayes
ARE DI SM SSED as parties to these tenporary reinstatenent
pr oceedi ngs.

| T IS ORDERED t hat Mayes Trucki ng Conpany, Inc., as the
successor of Muntain Top Trucking, imrediately reinstate
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Lonni e Bowl i ng and David Fagan to their former positions as coal
haul age truck drivers at the sane rate of pay and with the sane
wor k hours as the other truck drivers at the Darby Fork m ne
Ssite.

| T 1S FURTHER ORDERED that the Secretary:s notion to
wi t hdraw the tenporary reinstatenment application of
Wal ter Jackson IS GRANTED. Accordingly, Jackson:s application
for reinstatenent IS DI SM SSED w t hout prejudice to the
Secretary:=s prosecution of Jackson:s discrimnation conplaint.

In view of the significant |egal issues and defenses
presented at the tenporary reinstatenent hearing, a full hearing
on the merits of the subject discrimnation conplaints wll be
schedul ed shortly in the vicinity of Pineville, Kentucky. The
hearing date and location will be designated in a subsequent
order.

Jerol d Fel dman
Adm ni strative Law Judge

Di stribution:

Donna E. Sonner, Esq., Ofice of the Solicitor, U S. Departnent
of Labor, 2002 Richard Jones Road, Suite B-201, Nashville,

TN 37215-2862 (Regular and Certified Mil)

Edward M Dool ey, Esqg., P.O Box 97, Harrogate, TN 37752
(Regular and Certified Mil)

Ant hony C. Mayes, President, Mayes Trucki ng Conpany, Inc.,
63 East Main Street, R chwood, W 26261 (Regul ar and
Certified Mail)
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