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This case is before nme upon the conplaint by Prabhu Deshetty
under Section 105(c)(3) of the Federal M ne Safety and Heal th Act
of 1977, 30 U S.C. § 801 et. seq., the “Act,” alleging that the
Manal apan M ni ng Conpany (Manal apan) di scharged hi m on
Decenber 30, 1995, in violation of Section 105(c)(1) of the Act.!?

1 Section 105(c) (1) of the Act provides as follows:

“No person shall discharge or in any manner discrimnate
agai nst or cause to be discharged or cause discrimnation against
or otherwise interfere with the exercise of the statutory rights
of any mner, representative of mners or applicant for
enpl oynment in any coal or other mne subject to this Act because
such mner, representative of mners or applicant for enpl oynent
has filed or nade a conplaint under or related to this Act,

i ncluding a conplaint notifying the operator or the operator’s
agent, or the representative of the mners at the coal or other
m ne of an all eged danger or safety or health violation in a coal
or other mne, or because such mner, representative of mners or
applicant for enploynent is the subject of nedical evaluations
and potential transfer under a standard published pursuant to
Section 101 or because such mner, representative of mners or



In particular M. Deshetty alleges that his discharge was a
direct result of safety conplaints regarding the m ne access
bridge, the availability and use of perm ssible punps and the
Respondent’s alleged failure to properly evacuate m ners during
periods of ventilation fan shutdowns.

Deshetty has a bachelor’s degree in geol ogy and m ni ng
engi neering and a master’s degree in mning engineering. He also
has 20 years experience in the mning industry including work as
a section foreman and mne foreman. Deshetty was hired as Vice-
President for Operations (in charge of both production and
mai nt enance) by Manal apan Presi dent Duane Bennett on
July 10, 1995. Bennett was | ooking for sonmeone to take over and
i nprove production.

Deshetty testified at hearing regarding his four alleged
safety conpl ai nts made between the commencenent of his work on
July 10, 1995, and his discharge on Decenber 30, 1995. Toward
the end of July, about two weeks after he began working for
Manal apan, as he was driving hone fromwork he heard on his “CB”
radi o that there had been a power outage at the m ne causing a
ventilating fan stoppage. Returning to the mne and arriving
about 30 mnutes later, Deshetty met Ral ph Napier, the overal
superintendent of Manal apan m nes. Napier told Deshetty that the
mners were still underground and that the fan was still down.
Deshetty observed that the |law requires mners to be evacuated if
the fan is down for 15 mnutes. Deshetty described his neeting
with Napier in the follow ng coll oquy:

Judge Melick: And What did you | earn when you got back
to mne property?

The W tness: The power was still off. That’s when
| asked Ral ph, you know, “Wat are the people doing?” He
said, you know, “They are still underground.” oo

The W tness: He said, “The power is off. They are
still underground. They are worKking.”

applicant for enploynent has instituted or caused to be
instituted any proceeding under or related to this Act or has

Footnote 1 Conti nued

testified or is about to testify in any such proceedi ng, or
because of the exercise by such mner, representative of mners
or applicant for enploynent on behalf of hinself or others of any
statutory right afforded by the Act.”
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Judge Melick: Any further conversation?

The W tness: Yes. | told him you know, “I can’'t
believe this. W are supposed to bring the people out after

15 mnutes.” And | cautioned himright then, you know, that
it should not happen anynore.

Judge Melick: Were the nen brought out at that tine?

The W tness: No. Then the next question for nme was
-- | asked him “Howlong wll it take to get the power and
the fans back on?” He said, “In about 15, 20 m nutes, they

wi |l have the power back up, and the fan started.”

Al t hough he was in charge of the m ne and Napier was his
subordi nate, Deshetty did not order the mners to be evacuat ed.
Napi er agreed with Deshetty that the m ne should have been
evacuated and agreed to evacuate the mners if a fan stoppage
occurred again. Deshetty apparently maintains that his protected
conpl aint occurred a few days | ater when he saw m ne owner Duane
Bennett and “nentioned that to him you know, this has been going
on, and | don't like it.” (Tr. 18). Bennett agreed that the
m ners should be renoved fromthe m ne whenever there is a fan
st oppage.

Subsequently, at the end of Septenber, Deshetty’s position
had changed so that he was in charge only of maintenance. Carson
Shepherd was then brought in to handl e operations and production.
Deshetty testified that when this change was nmade Bennett warned
bot h he and Shepherd that if production did not inprove they
woul d both be renoved.

Deshetty alleges that his second protected activity resulted
fromevents in Cctober 1995, regarding an intentional fan
st oppage whil e power cables were being replaced. According to
Deshetty, the fan had al ready been off for 15 m nutes when he
arrived and they began runni ng another cable with the fan stil
of f. \When he conpl ained to Shepherd about this procedure
Shepherd purportedly responded only that “there is one nore cable
to be done” (Tr. 23). Deshetty nmaintains that when he later told
Bennett about this incident, Bennett responded “I am not worried
about sonet hi ng happeni ng, because we don’t have that nuch gas in
these mnes” (Tr. 25). Deshetty did nothing to stop this
apparently unlawful procedure claimng that he was not then in
char ge.

The third alleged protected activity occurred sonetine
before the first week of Novenber, 1995. A security guard had
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reported to Deshetty that truck drivers had been conpl ai ni ng
about the safety of a county-owned bridge providing the only
access to mne property. Gary Tucker, Manal apan’s resident
engi neer, told Deshetty that the bridge had a load limt of 3
tons and Deshetty was aware that the trucks using the bridge
wei ghed 30 tons. Deshetty had al so observed that one of the
bri dge sl abs was so weak you could see it nove when the | oaded
trucks passed over (Tr. 30). Deshetty accordingly directed

Tucker to contact the departnent of transportation regarding its
safety. One of the bridge slabs subsequently coll apsed and it
was repaired by Mnal apan.

Later, at a neeting with Bennett at which Larry ElIlis,
A in Pennington and Carson Shepherd were al so present, Bennett
asked Deshetty if he had approached the “DOTI” about the bridge.
When Deshetty admtted that he had done so Bennett purportedly
responded as foll ows:

You shoul d not have done that. You should not have
gone over ny head. Don’t do this in the future.
You know what happens if the bridge -- if sonething
happens to the bridge . . . W both better hope
nothing will happen to the bridge.?

The fourth all eged safety conplaint occurred during the
first week of Decenber after a citation had been issued for a
non-perm ssible punp in the return air course. Deshetty told
Bennett of the need for a new perm ssible punp and Bennett
purportedly responded “[h]ere we go again. . . You want to spend
nore noney” (Tr. 40). Deshetty neverthel ess directed the
pur chasi ng departnent to obtain the punps.

According to Deshetty, at the Decenber 30 neeting at which
he was term nated, Bennett told himthat he had not acconplished
anything and that he could not afford to retain him Deshetty
acknow edged that when hired he was told to increase production
and reduce costs in the four existing mnes and that he was to
open a fifth mne. He acknow edged that he never did get the
fifth mne operating in the three nonths he was in charge.

This Conmmi ssion has long held that a m ner seeking to
establish a prima facie case of discrimnation under
Section 105(c) of the Act bears the burden of persuasion that

2 Bennett later testified that he was concerned that
government officials m ght condemm the bridge, the only access to
the m ne, thereby shutting down operations.
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he engaged in protected activity and that the adverse action
conpl ained of was notivated in any part by that activity.
Secretary on behalf of Pasula v. Consolidation Coal Co., 2 FMSHRC
2786, 2797-2800 (Cctober 1980) rev'd on grounds, sub nom
Consol i dation Coal Co. v. Marshall, 663 F.2d 1211 (3rd Cr

1981); and Secretary on behalf of Robinette v. United Coal Co., 3
FMBHRC 803, 817-18 (April 1981). The operator may rebut the
prima facie case by showing either that no protected activity
occurred or that the adverse action was in no part notivated by
the protected activity. |If an operator cannot rebut the prima
facie case in this manner, it may neverthel ess defend
affirmatively by proving that it would have taken the adverse
action in any event on the basis of the mner’s unprotected
activity alone. Pasula, supra; Robinette, supra. See also
Eastern Assoc. Coal Corp. v. FMSHRC, 813 F.2d 639, 642 (4th G
1987); Donovan v. Stafford Construction Co., 732 F.2d 954, 958-59
(D.C. Gr, 1984); Boich v. FMSHRC, 719 F.2d 194, 195-96 (6th Cr.
1983) (specifically approving the Conm ssion’s Pasul a- Robi nette
test). Cf. NLRB v. Transportation Managenent Corp., 462 U. S

393, 397-413 (1983) (approving nearly identical test under
Nat i onal Labor Rel ations Act).

It may reasonably be concluded that the two conversations
Deshetty had with Bennett concerning the fan stoppages and his
conversation wth Bennett regarding the need to obtain a
perm ssi bl e punp were protected safety conplaints. Deshetty’s
initiation of conplaints to the county governnent “DOT”
concerning the safety of a bridge providing access to m ne
property is nore problematic because the bridge was not in fact
on mne property. Under Section 105(c)(1l) a conplaint is
protected if it is “under or related to” the Act. Since the
bridge at issue provided the only access over which coal haul age
trucks could transport coal fromthe subject mne thereby
exposing mners to a serious safety hazard, | conclude that the
action of Deshetty in initiating safety conplaints about that
bridge were sufficiently “related” to the Act to be within its
protections. Accordingly | find all four of Deshetty’'s clained
activities to have been protected under the Act.

As noted, the second elenent of a prim facie case of
discrimnation is a showi ng that the adverse action was notivated
in any part by the protected activity. As this Comm ssion
observed in Chacon v. Phel ps Dodge Corp., 3 FMSHRC 2508
(Novenber 1981) rev’'d on other grounds sub nom Donovan v. Phel ps
Dodge Corp., 709 F.2d 86 (D.C. Cr. 1983), “[d]irect evidence of
notivation is rarely encountered; nore typically, the only
avail abl e evidence is indirect.” The Conm ssion considered in
that case the following circunstantial indicia of discrimnatory
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intent: know edge of protected activity; hostility towards
protected activity; coincidence of tinme between the protected
activity and the adverse action; and disparate treatnment. In
exam ning these indicia the Comm ssion noted that the operator’s
know edge of the mner’s protected activity is “probably the
singl e nost inportant aspect of the circunstantial case.”

Wth the exception of Deshetty’s conplaint about the unsafe
bri dge access to mne property none of his alleged "safety
conplaints"” to Bennett were nade in a context from which one
woul d expect retaliation. Indeed, with respect to the first fan
outage incident, it was Deshetty's own responsibility as Vice
President of Operations, after he |l earned that mners remai ned
underground | onger than the 15 mnutes allowed by |law, to have
those m ners evacuated. Deshetty nerely cautioned his
subordi nate, Ral ph Napier, that the m ners should have been
evacuated and warned himnot to let it happen again. Mbreover,
in discussing this incident with his supervisor, Mnal apan
Presi dent Duane Bennett, the next norning, Bennett agreed that
when the fan is "out" for nore than 15 mnutes, the mners should
be evacuated from underground. Deshetty acknow edged noreover
that Bennett was not angry at this neeting and there is in fact
no evi dence to suggest that Bennett bore any aninus toward
Deshetty as a result of this incident. | cannot therefore
concl ude that Deshetty's discharge about five nonths |ater was
notivated in any part by this incident.

Deshetty's clained protected activity regarding the second
“fan stoppage” incident, in Cctober 1995, was apparently his
report of this incident to Bennett the next day. According to
Deshetty, Bennett said, in response to his report, that he was
not worried about anything happeni ng because there was not rnuch
gas in the mne. Bennett denied nmaking the statenent. He
credibly testified that he was at the m ne when the new high
vol tage |ine was taken underground and the procedures were
explained to him Deshetty was al so then present but turned and
drove off apparently w thout comment. Deshetty fails to suggest
any evidence of aninus or reason to retaliate for this event.
Under the circunstances it cannot reasonably be inferred that
Deshetty's subsequent di scharge was notivated in any part by this
i nci dent.

Around Decenber 9-10, 1995, at a neeting with M. Bennett
and all the forenmen, Deshetty nentioned to Bennett that Manal apan
needed to buy sone perm ssible punps for the No. 2 Mne. Bennett
responded "here you go again, you want to spend nore noney."
Deshetty neverthel ess obtai ned quotes for the punps and directed
t he purchasi ng departnent to buy the punps at the | owest price.
Deshetty acknow edged that Bennett did not refuse to authorize
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t he purchase of the punps. Deshetty al so acknow edged t hat
Bennett liked to joke around fromtinme to tine and that when he
made the noted comrent Deshetty did not believe the statenent
woul d have any inpact on his continued enploynent wth Mnal apan.

Chief Electrician Earl MKnight testified that when Bennett
made the noted comment he thought Bennett was talking to him
rat her than Deshetty and interpreted it as one of Bennett's jokes
because Bennett had a "friendly attitude" at the tine. At
Bennett's direction, MKnight obtained quotes and gave themto
Deshetty. Thereafter, MHKnight discovered a perm ssible punp
already at the mne and this punp was utilized w thout the need
to purchase a new one. There is again sinply no evidence to
suggest that this event had anything to do with Deshetty's
di schar ge.

Clearly however Bennett showed hostility towards Deshetty’s
protected conpl ai nts about the unsafe county-owned access bridge,
telling Deshetty that he “should not have done that” and that he

“shoul d not have gone over ny head”. Bennett also told Deshetty
not to report problens with the bridge to governnent al
authorities in the future. Indeed Bennett hinself testified that

he tol d Deshetty that he should not get involved in the | ocal
politics because he, Bennett, had lived in Harlan County all of
his life and it “came back to him” He was concerned that if the
bri dge was condemmed then m ne operations would have to cl ose
down. Bennett denied however that Deshetty’s activities in this
regard had anything to do with his firing.

There was also a close relationship in timng between this
protected activity and the adverse action in that the bridge
defects were apparently reported to the county in early Novenber
and on Decenber 30th Deshetty was discharged. | therefore
concl ude that Bennett (and therefore Manal apan) was notivated, at
least in part, by this protected activity. Deshetty has
accordingly established a prim facie case of discrimnation that
is unrebutted.

In accordance with the Pasula analysis the issue then is
whet her Respondent has affirmatively defended by proving that it
woul d have taken the adverse action in any event on the basis of

Deshetty’s unprotected activity alone. In this regard Bennett
testified that Deshetty was di scharged sol ely because he was not
productive and that things were going from"bad to worse". In

addi tion Deshetty had failed to open the new fifth m ne during
his tenure. Bennett testified that by August he noted in regard
to production, maintenance and the "whol e managenent of the

m nes" that "instead of things going forward, | saw them going



backwards" (Tr. 215-216). According to Bennett, July was a

| osing nonth and August was even a "nuch bigger loser." The
average cost per clean ton in the first six nonths of 1995 had
been $15.73 and in July it went up to $25.05. Wile costs cane
down to $20.47 in August, to $17.37 in Septenber, to $17.69 in
October, to $18.09 in Novenber and to $14.30 in Decenber, Bennett
observed that over the last six nonths of the year the mne | ost
over a mllion dollars. He noted that the $15.73 average cost
per clean ton in the first six nmonths went up to $18.01 for the

| ast six nonths.

Bennett also noted, and it is undisputed, that, while
Deshetty had been transferred out of production responsibilities
and into mai ntenance around the end of Septenber he told both
Deshetty and Carson Shepherd (who assuned the production
responsibilities) that they would both be renoved if production
did not inprove. Wen production did not inprove and Deshetty
"never got a mai ntenance program off the ground" they were both
removed. Bennett also found that Deshetty was not aggressive in
getting things done.

Wthin this framework of evidence | conclude that indeed
Respondent has sustained its burden of proving that it would have
di scharged Conplainant in any event for unprotected reasons

alone. In reaching this conclusion | am cogni zant that Shepherd
was subsequently retained in another capacity at another
Manal apan mne. | do not however find that this evidence is of

sufficient weight to alter ny conclusion herein. This case nust
accordingly be dism ssed.

ORDER

Docket No. KENT 96-201-D is hereby dism ssed.

Gary Melick
Adm ni strative Law Judge

Di stribution:



Timothy L. Wells, Esq., P.O Box 1861, Hyden, KY 41749

Susan C. Lawson, Esq., Lawson & Lawson, P.S.C., Wheel er Buil ding,
Suite 301, 103 North First Street, P.O Box 837, Harlan, KY 40831
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