FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

OFFICE OF ADM INISRATIVE LAW JUDGES
2 X YLINE 10th FLOOR
5203 LEESBURG PKE
FA LLS CHURCH, VIRGINIA 22041

July 18, 1996

SECRETARY OF LABOR, - DI SCRI M NATI ON PROCEEDI NG
M NE SAFETY AND HEALTH :
ADM NI STRATI ON ( MSHA) . Docket No. KENT 96-218-D
on behal f of STEVE BAKER - DENV- CD- 95- 20
Conpl ai nant
V. : Mne #3
CEDAR COAL COVPANY | NC.
Respondent
DECI SI ON

AND
ORDER OF TEMPORARY REI NSTATEMENT

Appear ances: Anne T. Knauff, Esq., Ofice of the Solicitor,
U S. Departnent of Labor, Nashville, Tennessee, for
Conpl ai nant ;
Phil A. Stal naker, Esqg., Pikeville, Kentucky, for
Respondent .

Bef or e: Judge Hodgdon

This case is before ne on an Application for Tenporary
Rei nstatenent filed by the Secretary of Labor, acting through his
M ne Safety and Health Adm nistration (MSHA), on behalf of Steve
Baker, pursuant to Section 105(c) of the Federal Mne Safety and
Health Act of 1977, 30 U S.C. " 815(c). The application seeks
reinstatenment of M. Baker as an enpl oyee of the Respondent, Cedar
Coal Conpany, 1Inc., pending a decision on a Conplaint of
D scrimnation M. Baker has filed concerning the conpany. For the
reasons set forth below, | grant the application and order M.
Baker:s tenporary reinstatenent.

A hearing was held on the application on July 2, 1996, in
Pi keville, Kentucky. |In addition, the parties filed post-hearing
briefs in the matter.



SUMVARY OF THE EVI DENCE

On Novenber 20, 1995, Baker filed a discrimnation conplaint
with MSHA alleging that he Awas discharged by Larry Phillips on
Novenber 9, 1995, because [he] refused to operate the |oader in
conditions [he] believed to be wunsafe.f{ Larry Phillips is
presi dent of Cedar Coal, an independent contractor providing coal
haul i ng services for various m nes.

Baker testified that he was hired by Cedar Coal as a truck
driver in July 1995. He further testified that in Septenber 1995
his job was changed to that of front-end | oader operator, | oading
coal into Cedar Coal trucks at the Sheep Fork Energy No. 3 m ne.

Baker related that Novenber 9, 1995, was a cold, m sty day,
wth a tenperature, according to the radio, of 19 degrees
Fahrenheit around 6:00 a.m He stated that when he arrived at work
about that time, the windows on the front-end | oader were frosted
over.

Baker further testified that neither the heater nor the
defroster worked on the | oader and that he attenpted to scrape the
frost off of the front windshield with a cassette tape case. He
stated that he | oaded three or four trucks, but after hitting the
| ast truck several tinmes because of obstructed vision, he called
the scale operator on the CB radio and told himto tell Daniel
McCoy, the supervisor, that he was parking the | oader and refused
to run it because it didnt have a heater or defroster

Baker clainmed that he then went over to the Sheep Fork Energy
No. 4 m ne, where McCoy was working, and told McCoy that Al refused

to run that |oader wthout no heater or defroster like it was
because it was unsafe.i He stated that at MCoy:s suggestion, he
called Phillips at honme to tell him why he would not operate the

| oader. Baker maintained that when he called Phillips, Phillips
told himthat he no | onger needed him that he was fired.

Dani el McCoy testified that he did not observe any frost when
he arrived at work around 6:00 a.m at the No. 4 mne. He further
stated that Baker told himthat he had a job offer of $12.00 per
hour near his honme and that he was going to quit if the heater was
not fixed. He did not recall Baker claimng that it was unsafe to
operate the | oader and he disagreed with Baker over the |ength of
time that el apsed between Baker:s call over the CB and his arriva
at the No. 4 m ne.

Curtis Thacker testified that he did not encounter any frost
on arriving at work at the No. 4 mne. He stated that he repl aced
Baker as the | oader operator about 9:00 a.m He further testified
that while there was fog on the inside of the w ndshield, which he
was able to wipe off with a paper towel, there was no frost on the
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out si de. He concurred with Baker that neither the heater nor the
defroster worked and that it was cold in the cab of the | oader.

FI NDI NGS OF FACT AND CONCLUSI ONS OF LAW

Section 105(c)(2) of the Act, 30 U S. C * 815(c)(2), provides,
in pertinent part, that the Secretary shall investigate a
discrimnation conplaint Aand if the Secretary finds that such
conplaint was not frivolously brought, the Comm ssion, on an
expedi ted basis upon application of the Secretary, shall order the
i mredi ate reinstatenent of the mner pending final order on the
conplaint.@ The Comm ssion has provided for this procedure with
Rule 45, 29 CF. R " 2700. 45.

Rul e 45(d), 29 C.F.R "2700.45(d) states that A t]he scope of
a hearing on an application for tenporary reinstatenent is limted
to a determination as to whether the mner=s conplaint was
frivol ously brought. The burden of proof shall be upon the
Secretary to establish that the conplaint was not frivolously
brought.@ Thus, the issue at hand is not to determ ne whether or
not Baker was discrimnated against, but rather to determ ne
whet her his conpl aint appears to have nerit. JimWlter Resources
v. FMBHRC, 920 F.2d 738, 747 (11th Gr. 1990). | conclude that it
does.

| f true, Baker:s clains, that he refused to operate the front-
end | oader because it was unsafe and that Phillips fired himin
response to that refusal, clearly set out a cause of action under
section 105(c). John A Glbert v. FMSHRC, 866 F.2d 1433, 1439
(D.C. Gr. 1989); Sinpson v. Kenta Energy, Inc., 8 FMSHRC 1034,
1039 (July 1986), revd on other grounds sub nom Sinpson v. FNSHRC
842 F.2d 453, 459 (D.C. Gr. 1988); Pratt v. River Hurricane Coal
Co., Inc., 5 FVMBHRC 1529, 1533-34 (Septenber 1983); Dunmre & Estle
v. Northern Coal Co., 4 FMSHRC 126, 133 (February 1982); Robinette
v. United Castle Coal Co., 3 FMSHRC 803 (April 1981); Pasula v.
Consol i dati on Coal Co., 2 FMBHRC 2786 (Cctober 1980), rev:d on other
grounds sub nom Consolidation Coal Co. v. Marshall, 663 F.2d 1211
(3rd. Gr. 1981).

Baker:s testinony was not inherently incredible. Nor was any

evi dence presented that indicated that he was unworthy of belief.

The conflicts with his testinony presented by the testinony of

McCoy and Thacker raise credibility issues which normally arise in

any case. By itself, their testinony does not denonstrate that his
claimis frivolous or without nerit.

In a tenporary reinstatenent proceeding, Congress intended
that the benefit of the doubt should be with the enpl oyee rather
than the enpl oyer, because the enployer stands to suffer a | esser
loss in the event of an erroneous decision since he retains the
services of the enployee until a final decision on the nerits is
render ed. Jim Walter Resources at 748 n.11. Accordingly, |
conclude that Baker=s discrimnation conplaint has not been
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frivol ously brought.

ORDER

Steve Baker:zs Application for Tenporary Reinstatenent 1is
GRANTED. The Respondent is ORDERED TO REI NSTATE M. Baker to the
position of front-end | oader operator which he held on Novenber 9,
1995, or to a simlar position, at the sane rate of pay and
benefits | MVEDI ATELY ON RECEI PT OF THI S DECI SI ON.

T. Todd Hodgdon
Adm ni strative Law Judge

Di stribution:

Anne T. Knauff, Esq., Ofice of the Solicitor, U S. Departnent of
Labor, 2002 R chard Jones Rd., Suite B-201, Nashville,

TN 80202-5716 (Certified Mil)

Phil A. Stal naker, Esg., P.O Box 1108, Pikeville, KY 41502-1108
(Certified Mail)
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