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DECI SI ON

On Novenber 13, 1995, the Secretary of Labor (Secretary)
filed an application for an order requiring Respondent (Leeco,
Inc.) to reinstate tenporarily Conplainant (Frank Scott) to the
position he held imediately prior to June 12, 1995, or to a
simlar position at the sane rate of pay and with the sane or
equi val ent duties. The application was supported by the
affidavit of Ronnie Brock, Supervisory Special I|Investigator of
the M ne Safety and Health Adm nistration (MSHA), and by a copy
of the conplaint of discrimnation filed by the Secretary on
behal f of Scott.

On Novenber 17, 1995, counsel for Leeco requested a hearing
on the application. On Novenber 20, 1995, Tony Oppegard entered
hi s appearance as counsel for Scott.

Pursuant to a tel ephone conversati on between the parties, it
was agreed that the matter woul d be heard on Novenber 28, 1995,
in Hazard, Kentucky.

Prior to the presentation of testinony, | sunmarized the
pl eadi ngs and rem nded counsels that the issue to be decided was
narrow -- nanely, whether Scott:s conpl aint of discrimnation

was Anot frivolously brought,@ as that termis used in section
105(c)(2) of the Federal M ne Safety and Health Act of 1977
(Mne Act) (30 U.S.C. " 815(c)(2)). In other words, if the
conplaint is clearly without nerit, fraudul ent or pretextual,
it is frivolous and the Secretary=s application for tenporary
rei nstatenment nust be deni ed.

THE TESTI MONY

THE SECRETARY:S W TNESS




FRANK SCOTT

The Secretary presented his case through the testinony of
Scott, who stated that he is a mner of 13 years experience, wth
five years of experience as an electrician. Leecoss No. 68 M ne
is an underground coal mne consisting of two sections. Scott
testified that he began work at the mne on March 27, 1995.
According to Scott, he was forced to quit working for Leeco on
June 12, 1995. The |ast day he actually worked for the conpany
was June 10.

On that date, he was scheduled to work his usual shift --
the afternoon shift (3:00 ppm - 11:30 p.m). He arrived at the
m ne around 2:30 p.m The m ne was not in production because
the belt was being noved. Scott stated that he was advi sed by
David Smth, the mai ntenance foreman and a supervisor of Scott,
that one of his jobs that day would be to install a AY box.(
(Scott explained that a AY box@ is simlar to an electrical
junction box and that its purpose is to direct the current that
enters the mne to the two separate sections.) Scott proceeded
underground and went to the AY box.@ The power was off while he

wor ked on the box. After power was restored, Scott was asked to
check the equi pnent on one of the sections to nake certain it was
running correctly. Scott |ooked at his watch. It was

approximately 4:00 p.m The main mne fan was on. Scott

determ ned that the equi pnent was functioning properly and he
went to the belt head where he tried to advise Smth by tel ephone
t hat the equi pnent was operating properly. It was now about
4:30 p.m He could not reach Smth, so he wal ked to where the
section forenen Rob Collett, who was working, to tell himhe
could not contact Smth. Scott clainmed that three or four
mnutes later Smth yelled at himover the speaker tel ephone and
stated that all of the power had gone off at the mne and that it
shoul d be on in 15 m nutes.

Smth then directed Scott to work on repairing a hydraulic
drill that was inoperable. Scott testified that he worked on the
drill for approximately five mnutes and could not get it to
operate properly. Scott spoke with Smth again on the tel ephone
and Smth told himto work on repairing the continuous m ning
machi ne, which had broken down the previous day. |In order to fix
it, Scott needed to weld a part on it. Scott clainmed that Smth
was anxious to have the nmachine repaired because production was
supposed to be resuned at 12:01 a.m on June 11

The machi ne was at the face so scoop operator Tinsley
Hubbard transported Scott there. Hubbard remained with Scott.
The repair work required that Scott weld part of the continuous



m ni ng machine. While working on the machine, Scott was asked by
Hubbard if he thought they would have to work all night with the
mne fan off. Scott stated he could tell that the main mne fan
was not wor ki ng because the snoke fromthe welding stayed in the
air, and he could not feel any air current. Scott believed it

t ook him approxi mately one hour to conplete the necessary
wel di ng. Hubbard was with himduring this tine.

Scott and Hubbard then traveled to the belt head where
Collett and TimKil burn were working. He asked them how nmuch
| onger he and Hubbard woul d have to stay underground when the fan
was off. (Scott clainmed he did not know the Secretary:s
regul ations prohibit mners fromrenai ni ng underground for nore
than 15 m nutes when the fan has stopped (30 CF. R *
75.313(c)(1)).) According to Scott, Collett and Kil burn just
| ooked at him hung their heads, and sai d not hing.

Scott was then told by Kilburn to nove the belt head cable.
Scott and Hubbard noved the cable and Scott stated that Hubbard
agai n asked hi mhow | ong they would have to work with the fan
off. Scott knew the fan was still off because he got hot noving
t he cabl e, sonething that never had happened before.

It was around 7:00 p.m and Scott and Hubbard went to the
overcast to eat dinner. Scott could not hear the air whizzing
t hrough the overcast, an indication that the fan still was not
functioning. Oher mners were eating at the overcast (Janes
Scal f and Randal Young). They asked if they would have to work
all night with the fan off and Scott said he did not know

After dinner Scott continued to nove cable. He finished the
task around 8:30 p.m Scott stated that at this point Kilbur
left the mne to get nore J hooks to hang cable. Five or ten
m nutes |later Scott heard the AY box@ begin to hum and air being
whi zzed t hrough the overcast. The power and the fan were back
on. Kilburn returned and Scott asked hi m how t he power had been
restored. Kilburn stated that he did it.

Around 9:25 p.m, Scott heard Smth and Kil burn speaking to
each ot her over the pager tel ephone. Scott coul d deci pher what
they were saying. A short tine later Kilburn told Scott that
Smth wanted himto stay into the next shift to build a
spill board and install a guard on the belt head. Scott testified
that he stayed until around 11:00 p.m but could not get the
spil I board built because a scoop that was necessary to bring
supplies was not operable. |Its battery was |low. Scott got a
battery charger and hooked it up to the scoop. He did not
beli eve he could do any nore work that night so he left the m ne



around 1: 00 a. m

The next day, June 11, was a Sunday. Scott discussed with
his wife the fact that he had stayed underground with the fan
off. Scott testified that he knew he was not supposed to work
for an extended period when the fan was not operating. However,
he did not |eave the mne before 1:00 a.m, because he feared he
woul d be fired.

He al so stated he discussed with his wife two other work
practices he believed were hazardous that he had been required to
do three or four tines previously -- one was the practice of
hangi ng high voltage power lines (i.e., lines carrying 12,470
volts) while the power was on and the other was the practice of
wor ki ng on belt equi pnent guards while the belt was operating.
(Scott did not know the specific dates when he was asked
previously to hang energi zed high voltage cable, but it was
during the nonths of April, May and June. In addition, he did
not know t he specific dates when he was asked to work on guards
while the belts were running.) Scott stated that after talking
with his wife, he resolved not to performany nore unsafe work.

On June 12, Scott returned to the mne around 3:00 p.m In
t he changi ng room he encountered Smth who asked Scott to cone
and speak with himin a back room Scott changed his cl othes and
met with Smth. Scott testified that Smth wanted to know why
the spill boards had not been installed on June 10. Scott
expl ai ned that the scoop was Adown.§ Smth handed Scott a
witten work order for June 12 (Gov. Exh. 1 ). It listed four
jobs, included cutting part of a guard off of a belt tail piece.

Scott maintained that Scott orally instructed himto hang a
high voltage Iine. Scott replied that he did not want to hang
hi gh vol tage cable while the power was on and did not want to
work on guards while the belts were running. |In addition, he
asked Sm th about working underground on June 10, while the power
was of f.

According to Scott, Smth responded if he would not do the
wor k, he should | eave and not conme back. Scott told Smth if
that were the case, he quit. Scott maintained that as he was
| eaving the neeting with Smth he encountered Kil burn. He gave
Kil burn the witten work order and he told Kil burn he had quit
wor ki ng for Leeco because he had to work underground on June 10
for four hours while the fan was off and because he was asked to
work on the tail piece guard while the belt was running. He
stated that at no point did he ask Smth to lay himoff.



Scott testified that before June 12, he had no di scussions
with Smth regarding his general job performance and that he
never was disciplined previously by Leeco.

LEECOS W TNESSES

DAVID SM TH

Smth has been a maintenance foreman for Leeco for the |ast
three years. He hired Scott. Scott:s duties were to keep the
equi pnent running at the mne. Smth testified that on June 10,
the work that needed to be done at the mne was to set up the
belt head drive and tailpiece in a neutral entry. On June 10, no
specific work assignnents were given to Scott. Usually, Smth
orally advised Scott about what he was to do before Scott went
underground. Smth recalled that Scott was supposed to try to
fix the hydraulic drill and that he had spoken with Scott about
this over the mne tel ephone. Also Scott was supposed to make
sure the equi pnent was runni ng properly.

Smth testified that he left the mne around 4:30 p.m He
went home and took his wife out to dinner. On his way back, he
stopped at the mne around 9:30 p.m or 10:00 p.m, to ask if the
hydraulic drill had been fixed. Kilburn told himthat it had
been. There was no indication that the power had failed, and no
one told Smth it had happened. He then left the m ne.

Smth did not speak with Scott until June 12, when he asked
Scott to see himafter their encounter in the changing room At
the neeting, Smth testified that he asked Scott why he had not
fixed the drill and why he had to be told to do things like fix
the drill. He told Scott he should take nore initiative and show
a greater interest in his work. He then gave Scott the witten
wor k assignnents for the day (Gov. Exh. 1).

According to Smth, Scott did not question himabout any of
t he assignnents, including the work on the belt guard. Rather,
Scott=s response was to ask to be laid off. Wen Smth told
Scott he could not lay himoff, Scott raised the subject of the
fan being off. Smth testified that Scott stated sonething to
the effect that he could get unenpl oynent conpensation because
the fan had been off. (Smth maintained that this was the first
he | earned of the power failure.) Aside fromthe fan, Scott
menti oned no other conplaints to Smth. Nor did Scott conplain
to anyone el se.

Smth knew of no instances when Scott was instructed to hang
hi gh vol tage cable while it was energi zed, nor of any instances



when he was instructed to work on guards while belts were
runni ng.

According to Smth, about ten tinmes prior to June 12 he had
spoken previously with Scott about his job perfornmance and about
the need to do better work. He kept records of sone of these
conversations in his notebooks. He agreed that Scott never had
been given a witten warning concerning his job performance and
never had been given tinme off as a disciplinary nmeasure.

TI' M KI LBURN

Ki | burn works as a second shift repairman at the mne. On
June 10, the section shift mners were hinself, Collett, Scalf,
Young, Hubbard and Scott. Their primary job was to extend the
belt line and set up the head drive using a battery powered scoop
and the hydraulic drill. They also were working on the AY box@
and the power was off while this work was goi ng on.

Ki | burn went underground around 4:00 p.m Kilburn
understood Scott=s duties were that of working on the belt line
and repairing a continuous mning machine. Kilburn agreed with
Scott that he had left the mne during the evening of June 10,
but he maintained that he left to get materials for the
spil | board Scott was supposed to install, not to restart the fan.

According to Kilburn, the fan could restart itself once power
was restored.

Kil burn denied telling Scott he had restarted the fan.
Ki |l burn al so denied that he ever spoke with Scott on June 10
about the fan being off.

Kil burn stated that Scott never conpl ained to hi mabout any
of the working conditions at the mne. Kilburn knew of no
instance in which Scott was asked to hang energi zed hi gh voltage
cable. In any event, cable usually was hung on the third shift,
not on the second. 1In addition, he knew of only one instance
prior to June 12, in which Scott had worked installing belt
guarding at the head drive. Kilburn worked with himand the
power was not on while the work was being done. In Kilburn:=s
view, Scott did not like to work overtine and on June 10, he told
Kil burn he would quite if he had to work overtinme that night.

The only thing Kilburn heard Scott ask Smth on June 12, was
whet her Smith could get Scott unenpl oynent conpensation, or words
to that effect. Follow ng the conversation, Scott handed his
witten work order to Kilburn. Item No. 4 of the order, that
required part of the guard to be cut away, was conpl eted by
another mner after Scott quit, but only once the belt had been
noved up and power had been cut off. Those were the sane



circunstances in which Scott woul d have been expected to conplete
t he task.

Before Scott |left the m ne on June 12, he again saw Kil burn
He told Kilburn that he had quit his job. He did not nention
anyt hi ng about why he quit. Rather, he told Kilburn that Smth
had A[ obscenity] with the wong person. (

THE DI SCRI M NATI ON COVPLAI NT AND THE ANOT FRI VOLOUSLY BROUGHT(
STANDARD
The essence of Scott:=s conplaint, as put forward by the

Secretary on Scott:s behalf, is that prior to June 10, 1995, he
was asked to and did performwork at the mne that was hazardous.

Specifically, this work was the hangi ng of energized high
vol t age power cables and working on nmechani cal equi pment guards
while belts were running. On June 10, he worked underground wth
the fan off for an extended period. On June 12, he was ordered
by Smith to performa task he believed to be hazardous, that he
raised his fears to Smth. Wen his fears were not addressed he
was forced to quit.

The standard for review requires that the Secretary:s |egal
theory, as well as the Secretary:s factual assertions, be not
frivolous (see JimWalter Resources, Inc. v. FMSHRC , 920 F. 2d
738, 747 (11th Gr. 1990). It is under established precedent
that a mner has a right to conplain about unsafe work conditions
and practices and a right to refuse to work if the operator does
not respond to a reasonable conplaint (G lbert v. FMSHRC, 866
F2d. 1433, 1444 (D.C. Cir. 1989; see Secretary on behalf of
Cooley v. Otawa Silica Co., 6 FMSHRC 516, 519-21 (March 1984),
aff:-d ,780 F.2d 1022 (6th G r. 1985); Price v. Mnterey Coal Co.
12 FMSHRC 1505, 1514 (August 1990 (citations omtted).)

A constructive discharge is proven when a m ner who engaged
in a protected activity can show that an operator created or
mai nt ai ned conditions so intolerable that a reasonabl e m ner
woul d have felt conpelled to resign (See, e.g., Sinpson v.
FMSRHC, 842 F.2d 453, 461-63 (D.C.Cr. 1988).)

Al though the nerits of the legal theory of constructive
di scharge may or may not be sustained at trial, it is certainly
an arguabl e | egal position, given the fact that the parties
really do not dispute that the fan at the mne was off for a
period of tinme on June 10, and given the fact that a m ner who
felt he or she had been made to work too | ong under those
condi ti ons reasonably m ght have conpl ai ned about it. Moreover,



if, in fact, the Secretary could establish that Scott did
conpl ai n about hangi ng energi zed hi gh voltage cabl e and wor ki ng
on the nechani cal equi pnent guards while belts were operating,
the conplaints could al so have been reasonabl e under the

ci rcunst ances and have required a reasonabl e response on Leeco:s
part. Moreover, the failure to respond in any way could well
have conpel l ed Scott:=s resignation. G ven these possibilities,
cannot find that the Secretary=s |legal theory is not w thout
nerit.

Further, while there is stark di sagreenent about whet her
Scott ever was required to engage in hazardous work practices
i nvol ving high voltage cables and guarding and, if so, whether he
ever | odged conpl aints about them the resolution of the
di sagreenents require credibility determ nations and factual
findings appropriately made after a full trial of the issues,
with testinmony fromall of those involved. Mreover, and as |
have noted, it is agreed that there is at |east sone factual
basis for Scott:s assertions regarding the fan in that it did
cease to function on June 10, while Scott was underground. Smth
and Scott also agreed to the extent that at some point during
their conversation of June 12, Scott raised the matter of the fan
with Smth. Leeco argues that Scott:=s notivation was whol e
pretextual. A determ nation regarding that contention al so
i nvol ves credibility determ nations and, perhaps, other factual
evidence and therefore warrants a trial of the issue.

For these reasons, | conclude that while there is
conflicting testinony on alnost all of the fundanmental issues, it
cannot be found that the theory behind Scott:=s discrimnation
conplaint and the factual assertions associated with it are
clearly fraudulent, clearly without nerit or clearly pretextual.

Accordingly | conclude that Scott=s conplaint is Anot frivolously
brought @ and that Scott is entitled to tenporary reinstatenent.

ORDER

Leeco is ORDERED to reinstate Frank Scott to the position he
held on June 12, or to a simlar position at the sane rate of pay
and with the sanme or equival ent duties assigned to him

David F. Barbour
Adm ni strative Law Judge
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