FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES
2 SKYLINE, 10th FLOOR
5203 LOUISBOURG PIKE
FALLS CHURCH, VIRGINIA 22041

June 27, 1997

SECRETARY OF LABOR, . CIVIL PENALTY PROCEEDING
MINE SAFETY AND HEALTH :
ADMINISTRATION (MSHA), . Docket No. KENT 97-14-M
Petitioner . A.C. No. 15-00112-05547
V. :

M. A. WALKER COMPANY, INC., :
Respondent : Clover Bottom Underground

DECISION
Appearances. Donna Sonner, Esg., Office of the Solicitor, U.S. Department of Labor,
Nashville, Tennessee, for the Petitioner;
Lyle A. Waker, President, M.A. Walker Company Inc., McKee, Kentucky,
pro se, for the Respondent.
Before: Judge Koutras

Statement of the Case

Thisisacivil penalty proceeding initiated by the petitioner against the respondent
pursuant to Section 110(a) of the Federal Mine Safety and Health Act of 1977, 30 U.S.C. 820(a),
seeking a penalty assessment of $987, for an aleged violation of mandatory safety standard
30 C.F.R. " 57.4761, as stated in a section 104(a) citation served on the respondent on March 27,
1996.

The respondent filed atimely answer contesting the alleged violation, and a hearing was
held in London, Kentucky. The petitioner filed posthearing arguments, but the respondent did
not.

Applicable Statutory and Regulatory Provisions

1. The Federal M ne Safety and Health Act of 1977, Pub. L.
95-164, 30 U.S.C. " 801 et seq.

2. Section 110(i) of the 1977 Act, 30 U.S.C. " 820(i).
3. Commssion Rules, 29 CF.R " 2700.1 et seq.
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The issues presented in this case are (1) whether the
condition or practice cited by the inspector constitutes a
violation of the cited mandatory safety standard, (2) whether the
all eged violation is ASignificant and Substantial @ (S&S), and (3)
the appropriate civil penalty to be assessed for the violation,
taking into account the civil penalty assessnent criteria found
in section 110(i) of the Act. Additional issues raised by the
parties are identified and di sposed of in the course of this
deci si on.

Sti pul ati ons

The parties stipulated to the following (Tr. 6-8):

1. The Comm ssion and presiding judge have
jurisdiction in this matter and the inspectors were
authorized to inspect the subject m ne.

2. The mne is a crushed |inestone operation enpl oyi ng

approxi matel y

25 m ners, and had an annual production of 27,939 man-hours
wor ked or

production tons.

3. The size of the mne is small, and the overall size
of all of the respondent:=s m ning operations is nmedi um

4. The section 104(b) order issued for non-abatenent
of the alleged violation is still in effect, and the
section 104(a) citation has not been term nated.

Di scussi on

Section 104(a) AS&SiE Citation No. 4304716, March 27, 1996,
cites an alleged violation of mandatory safety standard 30 C.F.R
" 57.4761, and the cited condition or practice is described as
fol | ows:

There were no neasures taken to confine or prevent the
spread of toxic gases froma fire that originates in

t he under ground shop where mai ntenance work is

routi nely done on nobile equipnent.

The inspector fixed the initial abatenent tinme as 8:00 p.m,
on May 1, 1996. On May 2, 1996, he extended the abatenent to
July 1, 1996, and noted that Aa sprinkling systemis being
desi gned and pl anned for the shop. Mirre tine is needed for



i nstall ati on.

On July 22, 1996, the inspector issued a section 104(b)
order, and it states as foll ows:

No apparent progress is being nade in the
underground shop to install a nmeans to confine or
prevent the spread of toxic gases froma fire that
originates in the shop. The underground shop is hereby
ordered wi thdrawn from service until the shop is
equi pped with a neans to confine or prevent toxic gases
froma fire in the shop fromspreading to other working
areas in the mne, and an MSHA i nspector can observe
the nmeans installed to control the hazard.

Petitionerzs Testinony and Evi dence

MSHA | nspect or Donal d Baker, testified that he has over 25
years of mning experience, including serving as a mne
superintendent, and has served as a mne inspector for five
years. He was assigned to inspect the respondent:s mne in
Sept enber 1995, before his regular mne inspection, and while
updating sone information on the mne map with the respondent:s
safety director, he noticed an underground area marked Ashop
areal (Exhibit G1). He explained the requirenents of section
57.4761 to the safety director, and infornmed himthat if in fact
the area was used as a shop he needed to conply with section
57.4761 and submt a new map with proper information (Tr. 30-32,
41).

M. Baker stated that he went to the shop area when he
issued the citation on March 27, 1996, and confirned that it is
| ocated in the area shown on the map (Tr. 38). He identified
exhibit G2, as the mne map requirenents submtted by the
respondent indicating the |ocation
of the shop (Tr. 39-40).

M. Baker stated that after his initial contact with the
safety director in Septenber 1995, he visited the mine in
Decenber 1995, on a regular inspection, and again went to the
shop area and observed a truck parked in the shop. He also
observed a small air conpressor, permanent |ighting, electrical
outl et banks in the area, oxygen and acetyl ene tanks, and pieces
of scrap netal that appeared to have been cut off by oxygen and
acetyl ene torches. He concluded that the area was a shop, and



informed safety director Karl Riley that he would have to conply
Wi th section 57.4761, but did not issue a citation at that tine
(Tr. 42). He also informed superintendent Donny Col bin |ater,
and they discussed the installation of doors in order to conply
with the regulation (Tr. 42-43).

M . Baker stated that he next returned to the shop area in
March, 1996, for an inspection and no shop changes had been nade,
and he observed the sane type of equi pnent that the found in
Decenber. He activated a snoke tube that creates a puff of snoke
and found that it trailed the air fromthe shop area to the
wor ki ng face. After concluding that the area was indeed a shop,
he issued the citation (Tr. 44-45, Exhibit G 3).

M . Baker explained that he issued the citation for the
foll ow ng reasons (Tr. 46):

A Well, there were no controls. After | determ ned
it was a shop, there were no controls put in place to
control carbon nonoxide or chem cal snoke from
materials in the shop. They were all avail able and
present. You:ve got oil. You:wve got electricity.
You:ve got evidence of torch work. You:ve got tires on
equi pnent. You:ve got hydraulic hoses. You:ve got
fabric that=s in the cabs of the vehicles.

Q So it was your opinion that these materials posed a
safety hazard?

A Yes, it was.
Q And what type of safety hazard was posed?

A. Afire could erupt and spread carbon nonoxi de out
into the working place, or thick heavy chem cal snoke
fromrubber products and oil, and people could be
asphyxi ated by it.

M. Baker confirnmed that he nade a determ nation that the
violation was significant and substantial because the air flow
fromthe shop area traveled directly to the working face when he
activated the snoke tube, and it was extrenely likely that this
would lead to an injury or illness while regular mai ntenance was
bei ng done with all of the materials that were avail able, and At
coul d happen at anytinmed (Tr. 47). He further concl uded that
At here coul d have been asphyxi ation by snoke, or inhalation of
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car bon nonoxi de coul d cause death(@ (Tr. 47-48).
He believed five people in the area could have been affected by
the cited condition (Tr. 48).

M. Baker confirmed that he found noderate negligence based
on his belief that the violation was not deliberate, and that the
respondent may not have realized that it needed to conply after
wor ki ng the area for a nunber of years. He did not speak with
M. Wl ker, the operator, at that tinme (Tr. 48-49). WM. Baker
further stated that Aat the time | didnt think it was high
negl i gencef (Tr. 50).

M. Baker stated that he extended the abatenment tine after
he was told during a subsequent inspection that the respondent
had requested a representative of a fire suppression conpany to
| ook the area over to determ ne what needed to be done to achieve
conpliance. When he next returned for an inspection in July
1996, M. Baker found that nothing further had been done in the
shop area, and he spoke to M. Wil ker at that tinme and was
informed Athat the cost was absolutely too nmuch, and he coul dn:t
do it@ (Tr. 52). After discussing other alternative ways to
conply with the regulation, M. Wl ker made no further
comm tnent, and M. Baker issued the section 104(b) order
(Exhibit G4). M. Baker stated that the alternate conpliance
nmet hods di scussed with M. Baker included bul khead doors, routing
the shop air to direct exhaust ventilation, or fire suppression
with an alternate escapeway, all of which are provided for in
section 57.4761 (Tr. 52-53). The order was served on forenman
Al l en Rose on July 22, 1996 (Tr. 54-55).

M. Baker stated that the mne is Anaturally ventil at edg,
but there are three six-foot mne fans that A ust circul ates what
air is there. It does nothing to increase the quality or
quantity of natural ventilationf (Tr. 56). The m ne does not
emt nethane, but there is Arespirable dust or total dust@ but
no quartz is involved (Tr. 57). He explained the effect of the
m ne ventilation as follows at (Tr. 58-59):

A Well, it just noves fromone area to another. |If
you=re having a problemhere with dust and you:ve got
the ventilation, it wll bring it out. But that-=s
basically, you know, about all it does, just noves it
around fromthe working personnel.

JUDGE KOUTRAS: You nean the ventil ati on doesn:t
ventilate the underground m ne areas?

A. No, sir. It=s like setting a fan on a stool right
here in this room |It=s not positive. Al it=s doing
is just noving stuff around.



JUDGE KOUTRAS: What takes out all the airborne
contam nants that contain respirable dust?

A. They generally try to keep them down with water or nove
themout of the way fromthis area theysre working. They
just go in the mne and work through the circled area. They
can be mning in one area and the ventilation wll maybe
nove the dust away fromthemif it gets too bad, or keep it
down, you know, so to speak.

A. The only requirenent is, maintain 19.5 oxygen.
That=s the only requirenent and they do this by just
generally fl ooding the m ne openings, several opening
in the mne, and air just comes in naturally.

JUDGE KOUTRAS: And have they generally been in
conpliance with that requirenent?

A. Yes.

M. Baker believed that the fans in question were not
adequate to control a fire because they are inside and do not
provi de nmechanically induced m ne ventilation. |In order to
conply with the standard, the ventilation air would have to be
forced in with a fan, and in the event of a fire, the ventilation
could be reversed to pull the snoke to the outside. He believed
the fans in question would not be strong enough to handle this
situation and Awoul dnt do anything other than just blowit in a
different direction,( and the fans were not ventilated to the
outside (Tr. 60).

In response to several bench questions. M. Baker confirned
that a fire extingui sher Awas probably around on vehicles and
maybe the old storage area, A but with the presence of
electricity, welding and cutting torches and all the other stuff
around could ignite and cause a firef and if a fire is burning,
carbon nonoxi de could flow out of the area (Tr. 61). He believed
that a fire could happen at any time during regular work (Tr.

62). He confirmed that he did not discuss the shop area with the
i nspector who conducted prior inspections, did not determ ne why
the shop area had not been cited during prior inspections, and
had no know edge that the m ne had been cited for any prior

vi ol ations of section 57.4761 (Tr. 63). He also confirnmed that
he had never previously cited any other mnes for violations of
this standard (Tr. 64).

On cross-exam nation, M. Baker confirnmed that the green
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arrows shown on the mne nmap are primary and secondary escapeways
that go by the shop area, and they constitute alternative routes
that can be used to travel to the outside surface area. One
escapeway woul d be construed to be a prinmary escape route, and
the other would be an alternative route (Tr. 66-68).

M. Baker stated that the mne fans are marked in red on the
m ne map, and that he has observed themin operation. He
confirnmed that the fan in the | ower bottom area shown on the nap
has a direct vent to the outside and that in a Avery mnute
fashi on@ woul d hel p exhaust the air in that area. He expl ai ned
that the red marking sinply denotes where the fan is | ocated and
Ait-s like setting a fan here and pointing it at a door 75 feet
away, and is not boxed in like a bul khead positive ventilation
fan@ (Tr. 69). He confirnmed that there is no prohibition agai nst
using a variable pitch mne fan (Tr. 69). He further expl ai ned
as follows at (Tr. 69-70):

Q And is that vent there, is that not sonething that
m ne operators put in to vent their m nes other than
t he m ne openi ngs?

A. This is to help vent, but it=s --- it=s very --- it
hel ps very mnutely.

Q Wat do you base that mnutely on?

A Wll, its --- again, Id have to --- to be
sinplistic, | have to try ---. It=s like setting a fan
right here and bl owi ng out an opening over there.
You:re only going to get a very small volune of air
from behind you and if you:ll notice where this fan is
| ocated, it=s near the crusher, which |eads to the
outside. So in ny estimation, this fan is draw ng
nostly fresh air fromthe outside and just circulating
it right back around.

Q Didyou verify that?

A Wth a snoke tube, yes. | snpoked the area and seen
where it was going. | wal ked up behind the fan and
t ook the snoke out.

M. Baker confirnmed that the fans were in operation when he
was in the mne, that the air quality and oxygen content was
good, and he never experienced any failed air sanples (Tr. 71).
He woul d not dispute that the m ne area where work was being



performed was 27 feet high and 50 feet wwde. He did not know the
total air volune in the worked out areas (Tr. 75). He did not
believe that a relative air volunme to any potential fire hazard
has any rel evance to an underground shop fire emtting toxic gas.
He confirned that everyone has a self rescuer of one hour
duration to wear in the event of a fire. The shop area is 1,200
feet fromthe outside and it would not take nore than an hour to
put on a self rescuer (Tr. 76). He observed people walking in
and out of the mne, and he walked in (Tr. 79-80).

M. Baker stated that surface shops are required to have
fire extinguishers around flamuable materials, and he observed
fire extinguishers in the underground fuel and oil tank areas as
required by the regulations. He confirned that he was not an
engi neer, has taken courses in mne ventilation, but has had no
formal training concerning the physical properties reaction when
afireignites (Tr. 82-83).

M. Baker stated that sone of the unhealthy and sonmewhat
toxi ¢ snoke from underground blasting is dissipated to the
outside through the mne natural ventilation system and if it
did not escape at all, it would accunulate to intolerable |evels
if it took a circular notion. He confirned that after an area is
shot it is watered down and he did not believe that snoke or
toxic funes are emtted in harnful quantities and that Ain the
natural ventilation process, sone of the stuff is eventually
going to get to the outsidef (Tr. 89-92).

On re-direct exam nation, M. Baker stated that the fans in
guestion were not adequate to carry snoke out of the mne in the
event of fire, and were not capabl e of nechanical ventilation
reversal. He reiterated that the mne is ventilated naturally
and not nechanically (Tr. 93). He confirned that the shop area
had a small ten pound hand-held fire extinguisher, and another
one was at the oil drum storage area (Tr. 96).

M. Baker stated that gases rel eased during blasting pose
different hazards than a fire in the shop area and in the event
of toxic gases released in a shop fire, sone of the gas woul d not
be visible and a m ner m ght be overcone by the fumes before he
could put on his self-rescuer. Blasting produces nostly dust
that is watered down, and very little blast snoke, and a shop
fire would rel ease carbon nonoxi de and chem cals from burni ng
vehi cl e rubber and fabrics. Further, blasting is a norma
pl anned occurrence (Tr. 98-99).

In response to further questions, M. Baker stated that
during his conversations with m ne nmanagenent prior to issuing



the citation, no one ever suggested that any existing underground
fan systemwould conply with section 57.4761 (Tr. 100). He
further explained the presence of shop area ignition sources such
as hydraulic oil and greases, welding torches, and batteries,

and the pieces of cut netal indicated that welding and cutting
equi pnent had been used

(Tr. 100-103).

MSHA | nspector Donald L. Wal ker, testified that he has
35 years of prior mning experience working in |inmestone, iron
ore, uranium and silica sand mnes. He was assigned to inspect
the respondent=s mne in Septenber 1996, and | nspector Baker
advi sed himof the outstanding section 104(b) order affecting the
shop area. Wen he conducted his inspection in Decenber, 1996,
the order was still in effect and nothi ng had been done to
correct the cited shop area conditions. The mne safety person
told himthat the shop area would no | onger be used and that a
truck had been purchased to service the equipnment. He observed a
conpressor, stored oxygen and acetyl ene tanks, used oil storage
tanks, permanent |ighting fixtures and extensions, and a truck
was hooked up to a battery charger. He returned to the mne in
January, 1997, and the shop had not been cl eaned out, and he
observed the sanme conditions that existed during his prior visit
(Tr. 109-111).

On cross-exam nation, M. Wl ker confirnmed that when he had
occasion to take air sanples, the results were good and the m ne
has no history of bad air. He attributed this to the natural air
fl ow, and when he was at the m ne on prior occasions, there were
no fans in the shop area. He surm sed that the equipnent was in
excel l ent shape, and the ventilation was adequate enough to
mai ntain the air at an acceptable quality level. However, Adead
spots@ may be found in m ne headi ngs and the shop area (Tr. 113-
115). He did not sanple the air quality or air flow at the tine
of his inspection (Tr. 117). To the best of his know edge, the
m ne has never been cited for any violations of the air quality
standards (Tr. 121).

In response to certain bench questions, |Inspector Wl ker was
of the opinion that the mne fan in question that was | ocated on
the floor could not control the air so that it would fl ow down
the drifts or around the beans, and that it was Aust sitting
there blowng --- itz just circulating@ (Tr. 127). He confirned
that the underground mne is ventilated by a natural air flow,
and that this has MSHAss approval. He stated that Athe oxygen is
above the standard that=s safef

(Tr. 128).



M. Wal ker suggested that the approved natural air flow
met hod of ventilating the mne does not include the shop area
because Anpost times it does not, because therezs no fans in that
area, and that shop is in the back over where it:s deadheadedf
(Tr. 128). He further stated that section 57.4761, requires
different ventilation for the shop area, and he was of the
opinion that the three fans in question were not sufficient to
route the shop air directly to an exhaust system (Tr. 128). He
further believed that the m ne has no exhaust ventilation system
and expl ained further at (Tr. 129-130):

JUDGE KOUTRAS: What are these three fans considered to
be? Are these ways of ventilating the mne as
suggested by M. Wl ker?

A. Theress no way that those three particular fans can
ventilate the mne, he would have to put brattice cloth
or put bul kheads in certain areas or certain drifts.
That=s the only way he can control it. |In a natural
ventilation, it takes its own course.

JUDGE KOUTRAS: You:re saying they donst have that in
this mne?

A.  They have natural ventilation that goes whatever
direction the natural ventilation allows.

JUDGE KOQUTRAS: | assune reversal ventilation neans or
inplies that there needs to be a nechanical ventilation
systemin place that can be reversed in case of a fire
in the shop; is that what that neans?

A Yes, sir.

JUDGE KOUTRAS: And youre saying that theress no
mechani cal ventilation systemin this m ne?

A Not a mechanical, no, sir.

| nspector Wal ker further explained that the three fans in
gquestion did not constitute a mechanical ventilation reversal
system pursuant to section 57.4761(c), because they were not
bul kheaded so that the opening was only through the fan opening,
and they were not installed or equipped to operate in reverse to
pull or push air in and out of the mne. He stated that although
some of the natural air circulated by the fans circul ated through
the shop area, the m ne does not have a structured ventil ation
exhaust system per se as provided for in section 57.4761(b), and
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that any air that flows through the m ne does so naturally. He
did not dispute the fact that the m ne has never been cited for
Abad air@ (Tr. 136-142).

In response to m ne operator Wl ker=s assertion that the red
arrows on the mne map depicting the location of the fans and the
flow of air generated by those fans, indicates that the air would
travel down the escapeways shown by the green and black arrows to
the fan shown at the bottomof the nap where it is exhausted out
of the mne, |Inspector Wal ker conceded that sonme of the air may
possi bly exhaust, but the rest of it would circulate through the
area where the fan is blowing. He confirnmed that the fans were
intended to circulate the air in the i medi ate area where they
are | ocated. He believed the shop area was 150 feet |ong and 100
or 150 feet wide and did not believe that one fan could ventil ate
that area (Tr. 142-146). He did not know why the m ne had not
previously been cited for a violation at the shop area (Tr. 148).

In response to bench questions, mne operator Lyle Wl ker
stated that the shop has been in existence since approxinmtely
1972 or 1973. He further stated that the actual shop area is
smal l er than the area designated on the mne in blue, and he
circled and marked the Aactual shop@ on the mapd (Tr. 151).
| nspector Wl ker stated that he assunmed that the entire area
circled in blue was the shop area because of the presence of
parked and junked equipnment in the area. He confirmed that if
the entire area was used as a Aparking lot@ with no nai ntenance
wor k bei ng

performed, it would not be a shop area. The Ashop( that he
observed was back in the area where he observed the truck with a
battery charger attached to it, and not in the Aimedi ate shop
areaf (Tr. 154).

Respondent:s Testi nony and Evi dence

Lyl e A. Wl ker, respondent:s president, testified that he
has been in the crushed |inmestone business since May, 1968, and
devel oped both of his mnes (O over Bottomand Indian Creek). He
graduated in civil engineering fromthe University of Kentucky,
and i npl emented the ventilation systens for his mnes. Prior to
serving as conpany president, he participated in MSHA i nspections
and is famliar with the process. H's current safety director
and superintendent have received MSHA training and school i ng.
Since he has been in business, he has protested approxi mately
10 violations, and has fully cooperated with MSHA. However, in
this case he takes exception to any suggestion that he does not
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adequately ventilate his mnes to properly ensure the safety of
his enpl oyees (Tr. 157-160).

M. Wal ker stated that mne ventil ation cannot be segregated
fromthe general m ne area, Aand that neans that you either have
a ventilation systemfor the mne which incorporates any areas in
it, or you dont have onef (Tr. 160). He pointed out that on a
day-to-day basis the mne air quality is good, and that he has
al ways conplied with MSHAs fire suppression requirenents for
nmobi | e equi pnrent and shop areas. He believed that he had
adequate mne ventilation to address MSHA=s risk concerns (Tr.
162).

M. Wal ker stated that there are three underground eight-
foot in dianmeter variable pitch fans in place that are
specifically designed to ventilate mnes, and the fan bl ades can
be changed for | ower air volunes or air reversal and they have
al ways been adequate to ventilate the mne. He explained that
his safety director was of the opinion that the inspector wanted
a bul khead door or a fire suppression systemfor the shop area,
and he accordingly solicited bids for a fire suppression system

M. Wal ker disagreed with the need for a fire suppression
system because he believed that the mne ventilation was adequate
to ventilate a fire. He pointed out that if the air was not
bei ng exhausted to the outside by the fans he woul d not have been
able to maintain the acceptable levels of air quality over the
years (Tr. 165-166). He further explained as foll ows at
(Tr. 165):

It was al so based on the know edge of physics that when

the fire does burn, it automatically draws pressure

fromthe outside to the inside to feed the consunption

of the oxygen that:s taking place with the fire. It=s a

proven fact that if you have an underground fire, you

wll draw air from whatever source you can which is

normally the outside and it wll create its own

ventilation system regardless of all of our fans and

nost m nes have al ways been and we=ve found it to be

nost effective to exhaust to the outside.

M. Wal ker stated that the cited shop has not been
dismantl ed, and it was his understandi ng that work coul d be
performed on his equi pnent on a random basis, but if he
designated a shop area, he was told it would have to conmply with
the regulation. He did not believe that parking equipnent in the
area, or storing parts and equi pnent, constituted a shop. He
confirmed that he purchased a nechanics=s truck and crane for
$14, 000, that can be used to service and repair his equi pment on
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| ocation. He also confirned that the shop has been in existence
since early 1972 (Tr. 169-173).

M. Wal ker stated that trucks are still parked in the cited
shop area, but the truck that he has purchased does no
mai nt enance work in that area, and it is used as a Anobile truck@
(Tr. 174).
He has al ways believed that he has been in conpliance because of
t he Agood air@ in the shop area, and that he should be able to
mai ntain the shop (Tr. 175).

| nspector Baker was called in rebuttal by the petitioner and
he testified that an approved ventilation systemis not required
for a linmestone mne, but it nust have Aapproved quality of air,
oxygeni. He described the three mne fans in question as Aa
freestanding fan with no positive direction of ventilation@ (Tr.
177). He did not believe the fans were adequate to handl e the
ventilation in the event of a fire in the shop, but stated that
At he ventilation system was adequate for normal mning
conditions@ (Tr. 177). He confirnmed that at the tinme he issued
the citation, the cited area was in use as a shop, and that he
Aobserved the normal shop stuff where routine mai ntenance woul d
be taking place@ (Tr. 178).

M . Baker agreed that the snmaller area marked on the map by
M. Lyle Wal ker in the course of the hearing was the shop area,
and he explained as follows at (Tr. 179-181):

A No. | agree. But | maintain that they probably ---
by this whole area that they probably have done routine
mai nt enance work in this area because they had broke
down vehicles they parked and waiting for service.

JUDGE KOUTRAS: You assune that sonmeone had gone out to
where these vehicles were parked, actually did the
mai nt enance work there?

A.  Yes. This is the shop and garage area, so | would
contend that they would be brought to this area to be
wor ked on. Now, as far as the electrical, the
permanent |ighting, the air conpressor, the tanks, this
is true. This is where they were in the actual shop
area that they marked. This is true.

JUDGE KOUTRAS: So for purposes of this standard where
it says, in an underground shop?

A. Yes.
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JUDGE KOUTRAS: What, in your opinion, is the
under ground shop? Wuld it be the area that:=s circled,
or the entire blue area?

A Well, for purposes, | would say this particul ar
area contai ned everything |like a shop, but the area
around it was for parking vehicles to be fixed or
whatever C at a | ater date.

M . Baker stated that the three mne fans in question do not
nmeet the mechanical ventilation reversal alternative nmethod of
conpliance found in section 57.4761(c), because they provide no
control for fan reversal of the natural ventilation, and the fan
Ajust circulates what air is in there@ (Tr. 182). He further
stated that the fans do not constitute an exhaust system for the
shop air as an alternative conpliance nethod pursuant to section
57.4761(b), because there was no way to directly blow air to an
exhaust system and in a natural ventilation system pressure is
the determning factor and the air may go in different directions
(Tr. 184).

M. Baker confirnmed that even though the natural m ne
ventilation has maintained the air quality in conpliance with the
standards, a separate systemof air ventilation is required if
there is a clearly defined shop area where mai ntenance work is
taking place. He further explained as follows at (Tr. 186-187):

BY ATTORNEY SONNER:

Q Now, to clarify, the reason you feel they need an
additional systemis that because the natural
ventilation systemthat=s in place would not be
sufficient to nove the toxic gases out quickly in the
event of a fire?

A. Theres no way to direct it quickly. Like | say,

it just circulates, so it would bl ow snoke wherever the
pressures sent it. Theress no direct way to get it out
of the m ne.

M. Baker confirmed that when he nade his snoke tube test
and foll owed the snoke past the two fans shown at the top of the
m ne map, the snoke swept the faces and then circled around and
went back to the face area toward the shop and it did not
di ssipate (Tr. 188).
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M. Baker stated that in order for the variable pitched fans
descri bed by m ne operator WAl ker to be reversed, soneone woul d
have to be at the controls to reverse them and if they are to be
used for that purpose they must be manned at all tines, or
accessible fromsone other |ocation. The fans in question were
not accessible from another |ocation, and assum ng they were
reversed, they were not capable of noving gases rapidly out of
the mne (Tr. 189-190).

Petitionerzs Argunents

The petitioner states that in Septenber, 1995, I|nspector
baker was at the mne updating information on the m ne map when
he found an area marked Ashop@ on the map. The inspector
infornmed the respondent:=s safety director at that tinme that if
t he respondent intend to use the area as a shop, it needed to
conply with the requirenent for controlling toxic gases in the
event of a shop fire, and the inspector explained all of the
alternative ways of conplying with section 57.4761 to the safety
di rector.

The petitioner states that M. Baker was in the mne in
Decenber 1995 on a regul ar inspection, and was in the designated
shop area and observed a truck parked in this area, a small air
conpressor, and permanent lighting. He also observed banks of
el ectrical outlets, oxygen/acetyl ene tanks, and various pieces of
metal that Alooked like it had been cut off by oxygen/acetyl ene
torches, scrap.@ He infornmed the safety director and
superintendent that the evidence indicated it was a shop, and
that they would have to conply with 30 CF. R " 57.4761, and he
explained all the alternatives. M. Baker did not issue a
citation at that tine.

The petitioner further states that M. Baker was again in
the mne on March 27, 1996 for a regular inspection, and found no
changes in the shop area. He observed the sane type of equi pnent
and sane conditions, and a | oader (Tr. 43). At this tinme, M.
Baker used a snoke tube to test the air flow He started the
snoke trail in the shop area and it went Aright up into the face
where . . . theyre workingd (Tr. 44). After determning that the
area was being used as a shop, M. Baker issued the citation, and
concl uded that there were no ventilation controls in place to
control carbon nonoxi de or chem cal snoke released frommaterials
in the shop in the event of a fire.

15



I n support of the violation, the petitioner relies on the
testimony of |Inspector Baker who testified that the fans utilized
by the respondent were not adequate to control a shop fire
because the air is not forced underground, and the existing fans
woul d not be strong enough to do anything other than just blow
snoke into a different area. The fans were not exhausted to the
outside. Petitioner states that M. Baker confirned that the
mne is ventilated naturally and not nmechanically, and the fans
that were in place were not capable of nmechanical ventilation
reversal. There were no mne fans for mechanically ventilating
the mne by bringing in air ventilation fromthe outside, and
there was no fan capability for reversing the fans to carry snoke
straight to the outside and all ow people to escape any fire.
Petitioner maintains that at no tinme during M. Baker=s two m ne
visits prior to issuing the citation did the m ne superintendent
or safety director suggest that there was an existing underground
fan systemthat would conply wth the cited standard.

The petitioner rejects the respondent=s suggestion that the
three fans that were in place constituted a nmethod of routing the
mne air directly to an exhaust systemor were a reversal of
mechani cal ventilation and were therefore in conpliance in
section 57.4761. The petitioner=s position is that the shop area
required a different kind of ventilation, and the fans in
guestion cannot be considered an adequate ventilation systemthat
was in place in the event of a shop fire. Although the inspector
believed that the fans were adequate for normal m ning
conditions, they were Afree-standingi with no positive direction
of ventilation, and there was no control over the natural
ventil ation.

Al t hough the respondent was in conpliance with the air
quality standards through its natural ventilation system the
petitioner maintains that section 57.4761, requires a separate
ventilation systemif there is an underground shop where
mai nt enance work is taking place. |In support of this conclusion,
the petitioner asserts that a natural ventilation systemsinply
circulates the air and woul d bl ow snoke wherever the pressure
sent it, with no direct way to
get it out of the m ne.

The petitioner notes that when | nspector Baker tested the
air flowwth a snoke tube, the snmoke did not exhaust and he
followed it to the working face by the two fans, and comrent ed
that Ait has a tendency to just drift around toward the three
openings to the outsidef and to Ajust travel in a circlel. After
t he snoke swept the faces, it circled back to the shop and did
not dissipate. M. Baker concluded that the shop exhaust air was
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not routed to an exhaust system

The petitioner states that the respondent:s bel ated
contention that the free-standing fans were an alternative nethod
of conpliance with section 57.4761 is contradicted by the failure
of its safety director or m ne superintendent to suggest to
| nspect or Baker on two occasions that the fans: purpose was to
conply with that standard. Further, when the section 104(b)
order was issued the respondent did not raise this argunent at
that time and attenpted to gain extra tinme in order to pursue a
fire suppression systemin order to abate the citation, and
requested a cost estimate froma contractor for the installation
of the system Petitioner concludes that the respondent is now
trying to rely on the use of the fans in question to justify its
position after-the-fact.

The petitioner further relies on the testinmony of |nspector
Donal d Wal ker, who had 35 years of m ning experience, including
wor k as a mai ntenance foreman and superintendent, and work in a
[ i mestone mne. |nspector Wal ker inspected the mne in Decenber
1996, when the section 104(b) order issued by |Inspector Baker was
still in effect. Petitioner points out that M. Wal ker observed
a conpressor, oxygen and acetyl ene tanks, used oil, extension
fixtures, and permanent lighting in the shop area, as well as a
truck parked there with a battery charger on it, and agreed that
the fans utilized by the respondent were used to circul ate the
air.

The petitioner cites the testinony of |nspector Wl ker that
the ventilation requirenments for underground shop areas found in
section 57.4761, are separate fromthe required general m ne
ventilation schenme, and that the shop area requires different
ventilation. |nspector Wal ker believed that the three fans that
were in use were not sufficient to route the shop air directly to
an exhaust system and in his opinion, the m ne had no
ventil ation exhaust system

The petitioner further cites | nspector Wal ker:s testinony
that the mne openings are fifty feet, and that since the fans
are approximately six feet, there was no way to control the air
to travel down the drifts or around the beans, and that the air
Awas just sitting there blowng --- it=s just circulating@ and
that the fans were Areally not strong enough@l to push the air al
the way out of the mne (Tr. 126-127; 138; 156).

The petitioner acknow edges that sonme of the air would | eave
the m ne through the escapeways, but that the rest of it would
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circulate through the area in which the fan was bl ow ng. The
petitioner concludes that the fans are intended to circulate in
the i nmmedi ate area where they are |l ocated, and that in order to
route the air to a Anatural ( exhaust systemutilizing fans, the
m ne woul d have to have bul kheads or have the roadways bl ocked
off to control or direct the air in one direction.

Finally, the petitioner asserts that section 57.4761
requires that one of the four alternative neasures listed
therein shall be taken to prevent the spread of toxic gases from
a fire originating in an underground shop. Since none of these
measures were in place or taken by the respondent, the petitioner
concludes that it has established a violation. |In support of its
conclusion, the petitioner states that the free-standing fans
utilized by the respondent for air circulation were inadequate to
prevent the spread of gases in the event of a fire and did not
conport with the requirenents for Anmechanical ventilation
reversal § enunerated in the regulations. The fans were not
capable of Arapid air reversal(l as required by the regul ation,
and they were not provided with a second i ndependent power cable
or set of conductors fromthe surface. The mne shop air was not
routed to an exhaust system and |Inspector Baker verified by
means of a snoke tube that the air flowed fromthe shop directly
into the working face.

Respondent:=s Argunents

As noted earlier, the respondent did not file any
post hearing argunents in this matter. However, | have consi dered
M. Lyles Wal kerz=s argunents nade on the record in the course of
the hearing in ny adjudication of this matter.

M. Wl ker was of the opinion that without the ventilation
provided by the three fans that were in place the air quality in
the mne would significantly deteriorate. He contended that the
fans exhausted the air to the outside, and believed that they
were sufficient to take care of any shop fire. He took the
position that based on 30 years of experience ventilating his
mnes with the sanme type of fans, they were sufficient to
mai ntain the air quality in conpliance with MSHAss standards. If
he had to depend only on natural ventilation, he would be unable
to maintain the required air quality. He insisted that the fans
Aar e the nmechani cal neans that we:ve al ways used to maintain our
air quality@ (Tr. 130-135).

When rem nded of the fact that when inspector Baker, on two

occasi ons, discussed the matter with his safety director and
superintendent, they never suggested that the fans were installed
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to conply with section 57.4761, M. Wil ker stated that Athere was
tal k of bul khead doors and other fire suppression systens that
seened to be the answer that sonmebody wanted to hear@ (Tr. 133).
In response to a question of why he would seek an estimate for a
fire suppression systemthat cost $85,000, if he believed that
the three fans in question were in fact the nmechani cal neans for
ventilating the shop area in conpliance with section 57.4761
M. Wal ker responded as follows at (Tr. 135):

Because ny superintendent thought that:s what the man
wanted to hear and get. M superintendent, I[:1 be
perfectly blunt with you. |If an inspector tells himto
go junp off the cliff, heil|l go junp off the cliff.

And sonetinmes | have to take exception to that.

M. Wal ker believed the fans that were in place were either
substitutes for, equal to, or were in fact a nethod of routing
the mne air directly to an exhaust systemor a reversal of
mechani cal ventilation (Tr. 123). He stated that he has never
had any trouble ventilating the mne, and in the course of
gquestioning | nspector Baker, M. Wl ker suggested that if the
existing mne ventilation was adequate to renove any snoke
resulting fromunderground blasting fromthe mne, it would al so
be adequate to renove any toxic snoke or funes that m ght result
fromany shop fire (Tr. 88-92).

M. Wal ker stated that except for flammble materials that
m ght be on any nobile equipnent, or flammable liquids in a shop
or service area, there are few sources of ignition in a |inestone
mne. He stated that the variable pitched fans in question are
specifically designed to ventilate the m ne, and he believed they
were adequate to ventilate the shop area (Tr. 163, 165). He
further stated as follows at (Tr. 165-166):

It was al so based on the know edge of physics that when
the fire does burn, it automatically draws pressure
fromthe outside to the inside to feed the consunption
of the oxygen that:s taking place with the fire. It=s a
proven fact that it you have an underground fire, you

w thdraw air from whatever source you can which is
normally the outside and it wll create its own
ventilation system regardless of all of our fans and
nost m nes have al ways been and we=ve found it to be
nost effective to exhaust to the outside.

Now i f they did not exhaust to the outside and never

did over the years, our air quality would not be
acceptable. And we can turn those fans off and prove
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that the natural ventilation is nowhere sufficient to
ventilate either mne. * * * *

But if the ventilation systemwas not adequate or if it
was not operating properly, we coul dn:t operate the
mne. So based on that criteria, | felt |ike when they
cited us and |l ooking at the other criteria for being in
conpliance, that after reviewing our mne ventilation
system | felt like we were in conpliance.

Finally, M. \Wal ker expressed his opinion that although the
i nspector was Awel | -intentioned@ in issuing the citation, he
neverthel ess based it on incorrect facts and Aa conpletely wong
set of criteria for what they=ve cited@ (Tr. 204).

Fi ndi ngs and Concl usi ons

Fact of Violation

The respondent is charged with a violation of mandatory
safety standard 30 C F. R
" 57.4761, for failing to take neasures to confine or prevent the
spread of toxic gases in the event of a fire in the underground
mai nt enance shop. The cited standard provides in relevant part
as follows:

" 57.4761 Under ground shops.

To confine or prevent the spread of toxic gases froma
fire originating in an underground shop where

mai nt enance work is routinely done on nobile equipnent,
one of the follow ng neasures shall be taken: use of
control doors or bul kheads, routing of the m ne shop
air directly to an exhaust system reversal of
mechani cal ventilation, or use of an automatic fire
suppression systemin conjunction wth an alternate
escape route. The alternative used shall at all tines
provide at |east the sanme degree of safety as contro
doors or bul kheads. (Enphasis Added).

Subsections (a) through (d) of the regulation provide the
specific requirenents that nust be followed for each of the
enuner ated net hods that may be used as a neans of confining or
preventing the spread of toxic gases from an underground shop
fire.

| nspector Baker identified the cited shop area as the |arge
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area that is |abel ed Ashop/ garage areaf, and encircled in blue on
a copy of a section of the mne map submtted to MSHA in 1994 by
the respondent. The inspector confirnmed that he nmade the col or
copy fromthe original map on file at his MSHA office, and he
confirmed that he visited the area underground and the shop was
where it is shown on the map (Tr. 33-38).

M ne operator Lyle Wal ker did not deny the existence of an
under ground shop, nor did he deny the existence of the equi pnent
and materials that were observed and described by the inspectors
when they visited the area, or the fact that nai ntenance and
repair work was perforned in the shop area. |ndeed, M. WAl ker
confirmed that the shop has been in use since 1972 or 1973, and
he circled and | abeled an area on the mne map (Exhibit G 1)
where he believed the shop was | ocated (Tr. 150-151).

M. Wal ker disputed the purported size of the shop area
shown on the map, and suggested that his safety director was in
error if he in fact described the entire area encircled in blue
as the
actual shop area. M. Wil ker stated that the actual shop area
where work was performed was much smaller and that the greater
area was used to park vehicles awaiting maintenance.

The cited section 57.4761, on its face, requires conpliance
in order to confine or prevent the spread of toxic gases froma
fire originating in an underground shop where mai ntenance work is

routi nely done on nobile equipnent. |In the absence of any
credi bl e evidence that maintenance was actually perforned in the
Apar ki ng area@, | conclude and find that the requirenents of

section 57.4761, apply only to the actual shop area where vehicle
mai nt enance is routinely perforned.

| nspect or Baker agreed that the smaller area marked on the
map by M. Wl ker was the shop area that contai ned the pernmanent
el ectrical and lighting equipnment, air conpressor, and tanks, and
that the remaining area was used to park vehicles awaiting
mai nt enance. I n response to a question as to whether or not the
shop was in fact the entire blue area shown on the map,
M. Baker stated Al would say this particular area contai ned
everything like a shop, but the area around it was for parking
vehicles to be fixed or whatever C at a |l ater datef (Tr. 180-
181) .
M. Baker further agreed that the area marked by M. Wl ker on
the map was the shop area containing all of the repair and
mai nt enance equi pnent (Tr. 179). M. Baker sinply assuned that
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mai nt enance work was done on the vehicles parked in the Agarage
areal (Tr. 180).

| conclude and find that the actual Ashop@ covered by
section 57.4761, was not as large as the area nmarked in blue, and
was probably the actual size of the area marked by M. Wl ker,
and confirnmed by inspector Baker. |In any event, regardl ess of
the size of the shop area, | find that the credible evidence
adduced by the petitioner establishes the existence of an
under ground shop that was subject to the requirenents of section
57. 4761, when the citation was issued in this case.

The record reflects that I nspector Baker issued the citation
after concluding that in the event of a fire in the underground
shop area, none of the neans enunerated in section 57.4761, were
in place or available to confine or prevent the spread of toxic
gases resulting froma shop fire.

Section 57.4761, requires that one of the four enunerated
nmeasures be taken to confine or prevent the spread of toxic gases
froma fire in the shop. | find no evidence that the underground
shop area was provided with doors or bul kheads to confine or
prevent the spread of toxic gases in the event of a shop fire.

Al t hough the underground m ne area had desi gnated escape
routes, | find that there was no automatic fire suppression
systemin place or available in the shop area that could be
used in conjunction with an escape route. | reject the
respondent=s suggestion that a portable fire extingui sher
constitutes an automatic fire suppression systemwthin the
meani ng of the standard.

Wth regard to the existence of any nmechanical ventilation
reversal system | find that section 57.4761(c)(1) requires the
exi stence of a main mne fan that provides a nechanical neans for
ventilating the mne. |If the main fan is |ocated underground it
must conply with the foll ow ng:

(i) The cable or conductors supplying power to the fan
shall be routed through areas free of fire hazards; or
(i1) The main fan shall be equipped with a second,

i ndependent power cable or set of conductors fromthe
surface. The power cable or conductors shall be

| ocated so that an underground fire disrupting power in
one cable or set of conductors wll not affect the
other; or (iii) A second fan capable of acconplishing
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ventilation reversal shall be available for use in the
event of failure of the main fan;

(2) Provide rapid air reversal that allows persons
underground tinme to exit in fresh air by the second
escapeway or find a place of refuge; and

(3) Be done according to predeterm ned conditions and
pr ocedur es.

| nspect or Baker, who has 25 years of m ning experience,

i ncluding work as a m ne superintendent, testified that the m ne
is naturally ventilated, rather than mechanically ventil ated, and
that the required air quality is maintained through natural air
ventilation that is induced through several m ne openings that
allow air to enter the mne naturally rather than through any
mechanically operated main fan. He believed that the ventilating
air needed to be forced into the mne with a fan capabl e of being
reversed to pull the air and snoke out in the event of a fire.

M. Baker was of the opinion that the three free-standing
fans that were in operation at the | ocations shown on the m ne
map were not Aboxed inf or bul kheaded to provide positive
ventilation, and that they sinply blew the air around the general
vicinity of the fan |locations and did not constitute a nechani cal
ventilation reversal systemin conpliance with section
57.4761(c). He believed that section 57.4761, requires a
separate and distinct ventilation systemfor an underground shop
area where mai ntenance work is performed on nobile equi pnent in
order to confine or prevent the spread of toxic gases froma shop
fire.

| nspect or Wl ker, who has 35 years of m ning experience,
i ncl udi ng work experience in |inmestone mning, was of the opinion
that the three free-standing mne fans on the floor where
i nadequate to control the natural air currents ventilating the
mne in order to direct it down the drifts and around the beans,
and that the three fans were sinply blow ng and circulating the
air around the imedi ate area where they were | ocated. |[|nspector
Wal ker did not believe that the three floor fans in question
constituted a nechanical ventilation reversal systemin
conpliance wth section 57.4761(c), because they were not
bul kheaded or equi pped and installed to operate in reverse in
order to push or pull air in or out of the m ne.

Respondent:s representative Lyle Wal ker, a civil engineering

col l ege graduate, with sone 30 years of mning experience,
di sagreed with the inspectors, and he relied on the fact that the
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air quality of the mne has al ways been w thin MSHAsS

requi renents and that he has never been cited for a violation in
this regard. He was of the opinion that the three mne fans in
guestion met the requirenents for nechanical ventilation
reversal. He testified that each of the fans was 8-feet in
dianeter with variable pitch fan bl ades that were capable of air
reversal, and that the fans have al ways been adequate to
ventilate the m ne.

After careful consideration of all of the testinony and
evidence in this case, | find the testinony of the inspectors to
be credi ble, and supports their opinion that the three free-
standing fans in question did not constitute a nechani cal
ventilation reversal systemthat was in conpliance with the
criteria stated in section 57.4761(c)(1). Although the
i nspectors were not shown to be ventilation experts, taking into
account their many years of mning experience, including work as
a mne superintendent (Baker), and work in a |linmestone m ne
(Walker), | find themto be credi ble and know edgeable with
respect o the requirenments of section 57.4761

Al t hough respondent Lyl e WAl ker has a civil engineering
col l ege education, he did not quality hinself as a ventilation
expert. Although I find himto be an experienced and
know edgeabl e m ne operator, | conclude and find that the
evi dence and testinony adduced by the petitioner through its
i nspectors is credi ble and reasonably plausible in establishing
t he absence of a nechanical ventilation reversal system pursuant
to section 57.4761, when the citation was issued.

Finally, for these sane reasons, | conclude and find that
the petitioner has established the absence of an air ventilation
exhaust systemin place and capable of routing the air fromthe
m ne shop directly to a m ne exhaust systemin the event of a
shop fire. |Inspector Baker:s credible snoke tube test of the air
in the shop area established that the air ventilating that area
went directly to the working face and circled back to the shop
area and was not exhausted to the outside. |nspector Baker
concluded that the localized fans were not ventilating the air to
the outside and he found that they were inadequate to exhaust
toxi c gases out of the shop area in the event of fire.

| nspector Wal ker testified credibly that the three free-
standing fans that were in place were not structured or installed
so as to enable themto exhaust any toxic gases froma shop fire
directly out of the mne. Although M. Wal ker indicated that
sonme of the natural air ventilation traveled through the shop
area, he indicated that the shop was | ocated in a Adeadheaded(
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area where there are no fans, and that the mne had no structured
ventilation exhaust systemin conpliance with section 57.4761(b).

Respondent Lyl e WAl ker=s assertion that the absence of any
prior air quality violations, and the fact that the air
ventilating the mne has al ways been in conpliance wth MSHA=sS
air quality standards, is proof that the m ne has an exhaust
systemin place in conpliance with section 57.4761(b), is
rejected. Notw thstanding the m ne=s Aclean air@ history, |
cannot concl ude
that the respondent had a distinct or separate ventilation system
in place for routing any m ne shop exhaust air directly and
conpletely out of the mne through a clearly defined m ne exhaust
systemin the event of a fire in the shop area.

| nspect or Baker agreed that given the mne history of good
natural air ventilation, one could conclude that the mne is
adequately ventilated under normal m ning conditions. However,
he further testified credibly that a shop fire is not a normnal
m ning condition, and that an additional ventilating systemis
requi red because the natural air ventilation is insufficient to
qui ckly renove toxic gases fromthe mne in the event of a shop
fire.

Based on the foregoing findings and concl usions, | conclude
and find that the petitioner has established a violation of
section 57.4761, by a preponderance of the credi ble evidence and
testi nony adduced in support of its case. Accordingly, the
contested citation IS AFFI RVED

Significant and Substantial Violation

A "significant and substantial" (S&S) violation is described
in section 104(d)(1) of the Act as a violation "of such nature
as could significantly and substantially contribute to the cause
and effect of a coal or other mne safety or health hazard."

30 CF.R " 814(d)(1). A wviolation is properly designated S&S
"if, based upon the particular facts surrounding the violation
there exists a reasonable |ikelihood that the hazard contri buted
to wll result in an injury or illness of a reasonably serious
nature.f Cenent Division, National Gypsum Co., 3 FMSHRC 822, 825
(April 1981).

In Mathies Coal Co. 6 FMSHRC 3-4 (January 1984), the
Comm ssion explained its interpretation of the term"S&S" as
fol |l ows:

In order to establish that a violation of a mandatory
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safety standard is
significant and substantial under National Gypsumthe
Secretary of Labor nust prove: (1) the underlying
violation of a mandatory safety standard; (2) a

di screte
safety hazard - - that is, a measure of danger to safety-
contributed to by the violation;
(3) a reasonabl e |ikelihood that the hazard contri buted
to wll result in an injury;

and (4) a reasonable likelihood that the injury in question
will be of a
reasonably serious nature.

See al so Austin Power, Inc. v. Secretary, 861 F.2d 99, 103-
04 (5™ Gir. 1988), affqg
9 FMSHRC 2015, 2021 (Decenber 1987) (approving Mathies criteria).

The question of whether any particular violation is S&S nust
be based on the particular facts surroundi ng the violation,
i ncluding the nature of the mne involved, Secretary of Labor v.
Texasqgulf, Inc., 10 FMSHRC 498 (April 1988); Youghi ogheny & Chio
Coal Conpany,
9 FMSHRC 2007 (Decenber 1987). Further, any determ nation of the
significant nature of a

vi ol ati on must be made in the context of continued normal m ning
operations. Natural Gypsum supra, 3 FMSHRC 327, 329 (March
1985). Hal fway, Incorporated, 8 FVMSHRC 8 (January 1986),

In United States Steel M ning Conpany, Inc., 7 FMSHRC 1125,
1129, (August 1985), the Comm ssion stated further as foll ows:

We have expl ained further that the third el enent

of the Mathies fornmula 'requires that the Secretary

establish a reasonable |ikelihood that the hazard

contributed to will result in an event in which there

is an injury." US. Steel Mning Co., 6 FVMSHRC 1834,

1836 (August 1984). W have enphasized that, in

accordance wth the | anguage of section 104(d)(1), it is
the contribution of

a violation to the cause and effect of a hazard that nust be
significant and

substantial. U S. Steel Mning Conpany, Inc., 6 FMSHRC

1866, 1868 (August 1984).

The Comm ssion reasserted its prior determ nations that as
part of his AS&Si finding, the Secretary must prove the
reasonabl e |ikelihood of an injury occurring as a result of the
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hazard contributed to by the cited violative condition or
practice. Peabody Coal Conmpany, 17 FMSHRC 508 (April 1995); Jim
Wal ter Resources, Inc., 18 FMSHRC 508 (April 1996).

The respondent does not dispute the existence of an
under ground shop, nor does it dispute the fact that nobile
equi pnent repair and mai ntenance work did in fact take place in
the shop. Further, the respondent has not rebutted the credible
testinmony of |Inspector Baker wth respect to his observations of
oil, electrical outlets, hydraulic hoses, rubber tired nobile
equi pnent with fabric covered seats, and evidence that a torch
had been used to cut netal materials, and the observations by
| nspector WAl ker of the presence of a conpressor, stored oxygen
and acetyl ene tanks, used oil storage tanks, and |ighting and
extension fixtures in the shop.

Both of the inspectors expressed their concern that the
mai nt enance and repair work taking place in the shop in the
presence of flammable materials and potential ignition sources
posed a safety hazard in the event a fire erupted in the shop and
spread toxic gases or snoke fromthe shop area to the working
face. |Inspector Baker, whose snoke tube test established that
the air in the proximty of the shop coursed the snoke directly
to the working face and then sinply circul ated back to the shop
area, was concerned that toxic gases resulting froma shop fire,
whi ch he believed could happen at any tinme in the normal course
of mning, would follow the sane route to the working face. In
t he absence of any existing neans of exhausting such gases
directly out of the mne, or the use of any of the other
regul atory alternatives to confine ro prevent the spread of toxic
gases froma shop fire, Inspector Baker believed that the mners
wor ki ng at the face woul d be exposed to hazardous | evel s of
carbon nonoxi de or other toxic chem cal snoke or gases, as well
as the hazard of possible asphyxi ation before they were aware of
the gases or before they could use their self rescuers.

Al t hough I nspector Baker agreed that underground bl asting
results in snoke and toxic funes that are dissipated through the
natural air ventilation, he pointed out that they are not
rel eased in harnful quantiities, and consist primarily of dust.
He di stinguished blasting froma shop fire which he believed
woul d i kely rel ease carbon nonoxi de and harnful chem cals from
burning vehicle tires and seat fabric materials. He further
pointed out that blasting is a nornmal and pl anned event, and that
a shop fire could occur at any tine.

| have concluded that a violation of section 57.4761, has
been est abl i shed. | further conclude and find that the intent
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of the standard is to provide a way to confine or prevent the
spread of toxic gases froma fire originating in an underground
shop. Accordingly, | conclude that any determ nation as to
whet her or not a violation of this standard is Asignificant and
substantial @ nust necessarily and logically be nade in the
context of the existence of a shop fire, or the assunption that
such a fire will occur in the normal and routine course of shop
mai nt enance work in the presence of flammuable materials and ready
sources of ignition such as those described by the inspectors.
To do otherwi se, in ny opinion, would render the regulation
meani ngl ess.

| conclude and find that the failure by the respondent to
provi de any of the required precautionary methods found in
section 57.4761, to confine or prevent the spread of toxic gases
froma shop fire presented a discrete hazard to mners at the
wor king face areas in that such gases would likely trave
directly to those | ocations as shown by I nspector Baker:s
credi bl e and unrebutted snoke tube test, and woul d expose the
mners to any toxic gas hazard. |If this were to occur in the
normal course of mning operations, | conclude and find that it
woul d be reasonably likely that any m ner exposed to such toxic
gases woul d suffer injuries of a reasonably serious nature,
i ncl udi ng asphyxi ati on. Under the circunstances, the inspector:s
AS&SH finding | S AFFI RVED.

| reject the respondent:s suggestion that any affected
m ners could use their self rescue devices and exit the m ne
qui ckly before any toxic gases reach them As credibly stated by
| nspect or Baker, toxic gases nmay not give advanced warni ngs, and
m ners coul d be overcone before they could use their self
rescuers.

| have rejected the respondent:zs suggestion that a shop
portable fire extinguisher qualifies as an Aautomatic fire
suppression systeni pursuant to section 57.4761. Further,
al though a portable fire extingui sher may be avail able to deal
with a small localized shop fire, | accept as credible the
i nspector:=s belief that such a device is inadequate to deal with
a Aragi ngbd shop fire that it is out of control.

Hi story of Prior Violations

Petitionerss Exhibit G6, is a conputer print-out of the
respondent=s history of paid violations for the period March 27,
1994, to March 26, 1996. The information provided reflects that
t he respondent paid penalty assessnents of $1,469, for 19 of the
20 prior violations noted in section 104(a) citations. Eight of

28



the prior violations are listed as non-{S&Si single penalty
citations, and there are no prior violations of section 57.4761.

| conclude and find that respondent:s prior conpliance record
does not warrant any additional increase in the penalty
assessnment that | have nade for the violation that has been
affirmed in this case.

Si ze of Business and Effect of Cvil Penalty Assessnent on the
Respondent:=s Ability to Continue in Business

| conclude and find that the respondent in a small-to-nedi um
sized m ne operator, and absent any evidence to the contrary, |
further conclude and find that the penalty assessnment that | have
made for the violation will not adversely affect the respondent:s
ability to continue in business.

Gavity

Based on ny AS&S) findings, | conclude and find that the
cited violation was serious.

Negl i gence

In its post hearing brief, the petitioner asserts that
al t hough I nspector Baker found that the | evel of negligence for
the violation was noderate, he would have found that it was
Ahi gh@ based on information he obtained later. Included with the
brief is a notion to anend the section 104(a) citation to a
section 104(d) Aunwarrantable failuref citation, and to increase
the I evel of negligence from noderate to Ahigh@. |In support of
t hese argunents, the petitioner states as follows at pgs. 15-17,
of its brief:

| nspector Baker told the superintendent and the safety
di rector about the safety violative condition in

Cct ober and Decenber 1995, prior to issuing the
citation in March 1996 (Tr. 31-33; 41-43).

The testinony at the hearing establishes that the
operator, his safety director, and the m ne
superintendent knew of the violative condition prior to
the issuance of the citation, and that the operator
refused to correct it because of the expense invol ved
(Tr. 55). The operator admtted that the | ooked at the
regul ations

(Tr. 162). Based on the know edge of the operator and
the operator:s representatives prior to the issuance of
the citation and the operator:s negative attitude
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toward abatenment of the violation (Tr. 50), the
Secretary requests that the |level of negligence be
amended to Ahigh@ and that the citation be anended to
reflect issuance pursuant to Section 104(d), in that
there was an Aunwarrantable failuref to conply with the
regul atory requirenents.

| nspector Baker testified that when he initially visited the
m ne in Cctober, 1995, he spoke with the safety director about
the nmeans used to control any toxic gases in the shop area, and
Athey really didnt seemto know what | was tal king about@ (Tr.
33). M. Baker further explained that he advised the safety
director about the requirenents of section 57.4761, and the
alternatives, and inforned himthat if the area was in fact a
shop, he would have to conply. He confirned that the safety
director informed himthat Athey really didnst consider it to be a
shop at that tinme@ (Tr. 33).

M. Baker testified that he next returned to the mne in
Decenber, 1995, for a regular inspection, and after visiting the
area, he concluded that it was indeed a shop. He stated that he
spoke with safety director Karl Riley, and |l ater spoke with
superintendent Donny Col bin, and infornmed themthat they needed
to conply with section 57.4761. However, the inspector confirned
that he did not issue a citation at that time because Al :m
t hi nki ng maybe there:z:s still sonme doubt that this is a shop@ (Tr.
42; Enphasi s added).

M. Baker stated that M. Riley and M. Col bin then infornmed
himthat they had discussed the installation of some control
doors or bul kheads, and that they would try to see how to instal
them M. Baker then stated Al donst care what you do, but you
need to do sonething to conply with the standard and that:s
generally the way we left itd (Tr. 42).

Based on all of this testinony with respect to |Inspector
Baker=s initial visits in October and Decenber 1995, | cannot
concl ude that he reached any definitive opinion or conclusion
that a violative condition actually existed at that tinme. |If he
had, he should have issued a citation. He admtted that there
was sone doubt, and M. Riley apparently infornmed himof his
opinion that the area was not a shop.

The burden of proof here is on the petitioner. | note
however, that the respondent:s safety director and superintendent
did not testify, and they were not sumoned by the petitioner to
testify under oath, subject to cross-exam nation. Based on the
i nspector=s testinony, | can only conclude that he spoke with
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t hese individuals and generally discussed the requirenents of
section 57.4761, and he never spoke with m ne operator Lyle

Wal ker at any tinme during his initial visits. Under the
circunstances, | find no credible evidentiary basis to support
any reasonabl e conclusion that these initial mne visits and

di scussions establish any cal cul ated or aggravated conduct by any
of these m ne managenent individuals, or credible support for the
petitionerzs assertion that they knew of the violative condition
prior to the issuance of the citation on March 27, 1996.

| nspector Baker further testified that when he next returned
to the mne for his March 27, inspection, he issued the citation
after determning that no shop changes had been nmade, and after
maki ng a Asnoke tubef test which indicated that the snoke trailed
to the working face. He confirnmed that the did not speak with
Lyl e Wal ker at that tinme. Thus, in the course of three m ne
visits, the inspector never spoke with M. Wl ker.

M. Baker further testified that when he issued his
citation, he found noderate negligence based on his belief that
the violation was not deliberate. Indeed, he stated that Aat the
time | didnt think it was high negligenced (Tr. 50). M. Baker
further conceded that the respondent may not have realized that
it needed to conply after working the area for a nunber of years

(Tr. 48), and he specifically testified in the present tense
that Al still donst think that they really thought that they
shoul d have to conply with the [ aw§, and Al don:t know whet her
they realized it, so | just went ahead and nade it noderate,
because, you know, | didnst think at that time it was deli beratef
(Tr. 49).

| nspect or Baker confirnmed that he extended the abatenent
time during a subsequent inspector after Athey@d ( | assune the
safety director and superintendent) informed himthat a fire
suppressi on conpany representative Awas going to look it over and
see what it would take to bring themin conpliancel, and they
needed nore tinme (Tr. 51).

| nspect or Baker next returned to the mne on July 22, 1996,
and net with Lyle Walker for the first tine. He stated that M.
VWal ker infornmed himthat the fire suppression conpany had i ndeed
cone to the mne and that the cost for a suppression system was
Aabsol utely too nuch, that he couldnst do it@ (Tr. 52). They also
di scussed the use of bul khead doors or exhausting or routing the
shop air to direct exhaust ventilation, and the use of fire
suppression in conjunction with an alternate escapeway (Tr. 52-
53). M. Baker did not state that Lyle Wil ker refused to conply,
but that he sinply Adidnst commit to either way@ (Tr. 52). In
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view of M. Wil ker:zs failure to make any comm tnent at that tine,
M. Baker issued the section 104(b) order

(Tr. 52-55). The petitioner characterizes this as Athe operator:s
negative attitude@ toward conpli ance.

The petitioner further states that Lyle WAl ker Aadm tted
that he had | ooked at the regulations (Tr. 162).0 M. Wal ker
confirmed that he reviewed the standard after the citation was
i ssued, and he believed the mne was adequately ventilated to
nmeet the required ventilation alternative (Tr. 162-165). He
stated that he inquired about the installation of a fire
suppressi on system because his superintendent was of the opinion
that the inspector wanted it. M. Wl ker produced a copy of a
July 10, 1996, proposal for the installation of a sprinkler
system at a cost of $85,432, and a June 7, 1996, letter fromthe
sprinkler conpany confirmng its search for a systemto neet the
respondent=s needs (Exhibit R 1). M. Wil ker confirned that
addi ti onal people were called, and the nanes and phone nunbers
are listed on the June 7, letter (Tr. 164). He further stated
that Al never did really understand why we were being cited under
the circunstances as | knew them) (Tr. 125).

M. Wal ker pointed out that his safety director and
superintendent have received MSHA training, and that he has
al ways fully cooperated wth MSHA and has formally protested
approximately 10 viol ations over the many years that he has been
in business. He stated that he took exception to the inspector:s
interpretation of section 57.4761, and considered it Aa judgnment
call @ that he disagreed with (Tr. 159). He further explained as
follows at (Tr. 167).

| would Iike to think that | have reasonable grounds to

think there m ght be circunstances that m ght prove our

case. So based on that fact, that=s why I

protested it. And there were conversations, | donst deny
them about fire

suppression systens and everything el se.

The record reflects that the shop was in use since 1972, but
it was never cited for a violation of section 57.4761, until
| nspector Baker cited it on March 27, 1996. The inspectors, and
the petitioner=s counsel did to know why the shop had never
previously been cited (Tr. 148-149). Al though the absence of any
prior violations is no excuse or defense to the citation, | can
under stand why m ne operator \Wal ker was sonewhat agitated over a
price tag of $85,432, to
install an extensive fire suppression systemto abate a condition
t hat had never before been cited by any inspector, and a
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condition that | find he could have reasonably concl uded was not
a violation.

Based on the foregoing, and after a careful review of all of
the testinony in this case, the petitioner:zs suggestion that the
violation was the result of the respondent:s unwarrantabl e
failure to conply with the cited standard IS REJECTED. | am not
persuaded that the testinony of the inspectors supports the
petitioner=s position, nor have | found any Ainformation |ater
obt ai ned@d, by inspector Baker to support his contention that he
woul d have found Ahi gh@ negligence based on this information.
conclude and find that Inspector Baker:zs initial Anbderate(
negl i gence finding was appropriately based on the respondent:s
failure to exercise reasonable care, and that initial finding IS
AFFI RVED.

The petitioner:=s posthearing notion to anmend the section
104(a) citation to a section 104(d)(1), unwarrantable failure
violation IS DENIED as untinely and | acking in any credi ble or
reliable evidentiary support. Further, | have serious due
process and fair notice reservations in connection with the
proposed post hearing anendnent, particularly in light of this
relatively small mne operator=s pro se non-|lawyer status.

Good Faith Conpliance

The parties have not addressed the nerits of the section
104(b) withdrawal order issued by |Inspector Baker, and there is
no evi dence that the respondent tinely contested the order
pursuant to Comm ssion Rule 20(a), 29 CF.R " 2700.20(a). The
record reflects that the proposed civil penalty assessnment took
into account the issuance of the order in the context of good
faith abatenent, one of the six statutory penalty criteria found

in section 110(i) of the Act. | conclude that the validity of
the uncontested order is not in issue in this case. However, in
assessing a penalty in this case, | have considered the

respondent:=s abatenent efforts in the context of good faith
conpl i ance.

The respondent:=s assertion that it could not install a fire
suppressi on system because the $85,000, price tag was
unreasonably high, is no defense to the violation. Although
recogni ze the econom c inpact of such an expenditure on a
relatively small mne operator, the respondent has apparently
opted to spend approxi mately $12,000 to $15,000 , to purchase a
nmobi | e mai ntenance truck for servicing its nobil e equi pnent Aon
| ocati onf where they may be working, rather than in the shop.

The respondent has at |east nade an effort to mtigate the hazard
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of working on nobile equipnent in the shop, as well at reducing
its conpliance costs.

| have considered the fact that the respondent initially
made an effort at tinmely conpliance when it pursued the
installation of an automatic fire suppression system only to
abandon it when it |earned of the high costs of such a system
However, considering the fact that a fire suppression systemis
only one of the regulatory alternatives, | find that the
respondent was obliged to tinely pursue the other alternatives,
or to request additional tine to do so when he di scussed the
matter with I nspector Baker before he issued the section 104(b)
order. However, the respondent did not do so at that tine, and
according to the unrebutted and credible testinony of M. Baker,
respondent Lyle Wal ker did not commt to taking any renedi al
measures. Under the circunstances, | cannot conclude that the
respondent made a good faith conpliance effort subsequent to the
i ssuance of the order.

| take note of the fact that the section 104(b) order is
still in effect and the citation has not been term nat ed.
Further, according to Inspector WAl ker, during a mne visit in
January, 1997, he found that the shop was not closed down, and he
observed sone of the sane equi pnent that had previously been
there (Tr. 109-111). The respondent did not believe that it was
obligated to dismantle the shop and renove all of the equi pnent,
as long as it did not use the shop for maintenance work on its
nmobil e equi pnent. This is a matter that | believe is best left
to the petitioner and the respondent to resolve.

Cvil Penalty Assessnent

On the basis of the foregoing findings and concl usi ons, and
ny de novo consideration of the civil penalty assessment criteria
found in section 110(i) of the Act, | conclude and find that a
civil penalty assessnment of $1,200 is reasonable for the
violation that | have affirned in this matter.

ORDER

In view of the foregoing, IT IS ORDERED as foll ows:
1. Section 104(a) AS&SH citation No. 4304716, March
27, 1996, 30 C.F.R

" 57.4761, |S AFFI RMED

2. The petitioner:zs notion to anend the section 104(a)
citation to a section 104(d)(1) Aunwarrantable failured
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citation |I'S DEN ED

3. The petitioner:ss request for a civil penalty
assessnent of $3,000, |S DEN ED.

4. The respondent shall pay a civil penalty assessnent
of $1,200 for the violation. Paynent is to be nmade to
MSHA within thirty (30) days of the date of this

deci sion and order, and upon receipt of paynent, this
matter |'S DI SM SSED.

CGeorge A Koutras
Adm ni strative Law Judge
Di stribution:

Donna Sonner, Esq., O fice of the Solicitor, U S. Departnent of
Labor, 2002 R chard Jones Rd., Suite B-201, Nashville, TN 37215
(Certified Mail)

Lyle A. Wal ker, President, M A Wil ker Conpany, Inc., P.QO Box
143, McKee, KY 40447 (Certified Mil)

\'mh
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