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ORDER DENYI NG MOTI ON FOR STAY
ORDER GRANTI NG | N PART AND DENYI NG | N PART
OBJECTI ON TO NOTI CE OF DEPCSI TI ONS
AND MOTI ON FOR PROTECTI VE ORDER
PREHEARI NG ORDER

On April 25, 1995, the Conm ssion issued a decision vacating
t he February 15, 1995, order continuing the stay of all Buck
Creek cases. Buck Creek Coal Inc., 17 FMSHRC 500 (April 1995).
As a consequence, the Secretary, by counsel, has filed a Mtion
for Stay of G vil Proceedings and an Qbjection to Notice of
Depositions and Mdtion for Protective Order. Buck Creek opposes
the Secretary's notions.

Motion for Stay

The Secretary requests the "entry of an order which stays
for sixty days all citations which have been designated by the

United States Attorney as areas involving conduct under crim nal



investigation." Mtion for Stay at 3.' For the reasons set
forth bel ow, the request is denied.

The notion states that the Secretary has referred numerous
al l eged violations of the Federal Mne Safety and Heal th Act of
1977, 30 U S.C. " 801 et seq., to the U S. Attorney, who, in
turn, has initiated a review of all violations issued at the Buck
Creek Mne fromApril 1993 through April 1995. The Secretary
asserts that: "Any crimnal prosecution resulting fromsaid
referral would arise out of the sane facts and circunstances
present in the instant proceedings. The factual and |egal issues
arising in any crimnal prosecution would be simlar or identical
to many of the citations involved in the above cases.”

In its Buck Creek decision, the Comm ssion set out five
factors that should be considered in determ ning whether a stay
shoul d be granted: (1) the commonality of evidence in the civil
and crimnal matters; (2) the timng of the stay request; (3)
prejudice to the litigants; (4) the efficient use of agency
resources; and (5) the public interest. 1d. at 503. The

! S ewhat incorsistertly, the first paragraph of the n otion states that the
Secretary:

m oves to stay proceedirys involviny citatiors issued on or before Spten ber 1,
1994 and which have been desgyrated as involviry areas of corduct urder
ain e | investiyation by the Federal M ire Sifety ard Hea kh A dn inkstration
ard the United Sates A ttorrey for the Suthern D strid of Indere. The
Secretary further requests that certain citatiors kssued after Spten ber 1, 1994
be stayed for sixdty days or urtil such tim e as the United Sates A ttorrey . . .
makesa determ mration regardiry prosecution of Buck Creek Coall Con pary ard
ary of mts officers for crin e | vioktiors of the Federal M ire ard Health At
of 1977.



Comm ssion stressed that "[w]e conclude that the first el enent
|isted above, commonality of evidence, is a key threshold factor"”
that nmust be established in the record. |Id.

This clearly places the burden on the party seeking the stay
to satisfy this threshold show ng or have the stay deni ed before
any of the other factors are considered. 1In spite of this
gui dance, the Secretary has not presented in his new request
anyt hing other than the sanme type of unsupported assertions which
t he Comnm ssion has already found insufficient for the granting of
a stay.

In none of the pleadings does the Secretary state what the
crimnal investigation involves. The closest that the Secretary
conmes to providing this information is in his nmenorandumin
support of the notion where it states: "Those areas of conduct
i nvol ve roof control plan at the face; failure to follow the
ventilation plan, failures to report accidents including face
ignitions and failures and to properly record hazardous
conditions required to be witten in the record books."

Menmor andum at 2. However, it is not clear fromthe context of
t he paragraph whether this refers to the citations for which the
Secretary is seeking a stay or those for which he is not.

Furthernore, even if the quoted | anguage does refer to the
citations which the Secretary seeks to have stayed, it advises
only what conduct the citations concern, not what the
i nvestigation involves. Therefore, there is nothing to conpare
the citations or orders which the Secretary seeks to have stayed
wth in order to determ ne whether there is a conmonality of
evi dence and issues.?

2 The Scretary has attached to his m otiona 27 page list of citatiors. This apparertly
shows which specific citatiors or orders he seeks to have stayed, a khough that i rot ertirely
clar sine there 5 ro exphkritionas to what son e of the notatiors on the Isst, specific lly the
"Y"ard "N nean This Ist is rot usefu b the cases before n e are indock ets, but the Iist
nakes ro reference to dockets. Inview of n y decision, the urhebfi lress of the list n akes ro
difference. However, In the



The failure of the Secretary to establish a commonality of
i ssues and evi dence between the instant cases and the crim nal
matters, |eaves no alternative but to deny the request for stay.
Accordingly, it is ORDERED that the Motion for a Stay of Cvil
Proceedi ngs i s DENI ED.

(bj ection to Depositions and Motion for Protective O der

future, the parties wou b be well advised to discuss citatiors or

orders by docket as well as citation or order nun ber, rather than expectiny the judge to go
through each of the over 500 doc ets atten ptiry to faird the citation or order nun ber

n entioned.



Wth respect to the Buck Creek's notices of deposition®
the Secretary requests: (1) that the Respondent be only
permtted to depose the inspectors who issued the citations or
orders and that questions be limted to natters contained in the
citations or orders; (2) that inquiry concerning the crim nal
i nvestigation on any stayed citation be prohibited; (3) that
seeking the identity or testinony of any cooperating wtnesses in
the crimnal proceeding be prohibited; and (4) that the taking of
depositions of Rex Miusic, David Witconb, Mark Eslinger, M ke
Conl ey, Whodrow Hale, Richard Oney, Mke Finnie, Edward Ritchie
or April Bryan be prohibited because they are either managers
wi thout first hand know edge of the facts underlying the case,
are special investigators who did not conduct the inspections or
issue the citations or orders, or are a secretary in the
Madi sonvill e, Kentucky, field office.

Comm ssion Rule 56(b), 29 CF.R " 2700.56(b), states that
"[p]larties may obtain discovery of any rel evant, non-privil eged
matter that is adm ssible evidence or appears likely to lead to
t he discovery of adm ssible evidence." Rule 56(c), 29 C. F.R
" 2700.56(c), provides that "[u] pon notion by a party or by the
person from whom di scovery is sought or upon his own notion, a
Judge may, for good cause shown, limt discovery to prevent undue
delay or to protect a party or person from oppression or undue
burden or expense."

The Secretary's notion contains alnost nothing in the way of
good cause for its requests. Wth regard to its request that the
depositions of specific individuals be prohibited, the notion
sinply states, in addition to the fact that the individuals are
managers, special investigators or a secretary, that "[t]he
depositions of the above individuals are not relevant to the
civil citations/orders and Buck Creek should not be allowed to
conduct discovery in these proceedings relating to the crim nal
i nvestigation of Buck Creek Coal Conmpany and its officers.”
Secretary's Motion at 3. No argunent or evidence of any type is
presented for the remaining requests.

In its decision vacating the stay, the Conm ssion pointed
out that "[t]he judge has the power to inpose limtations on the
time and subject nmatter of discovery, which would permt the

® Bic Creek § rotices of depositiors were filed with the Scretary inJuly 1994. The
Secretary S objection to then was rot ruled onat that tm e because of the grartiry of the stay.
The Scretary row rerews his objection



civil matter to proceed wthout harmng the crimnal case." Id.
at 504. The Comm ssion further stated that in doing this, "[t]he
j udge shoul d al so consider [the comopnality of issues and

evi dence between the civil and crimnal matters] when determ ning
the limts of discovery in order to permt civil proceedings to
advance wi thout prejudice to crimnal matters.” Id. at 505. On
t he other hand, as the Comm ssion also stated, "courts do not
permt crimnal defendants to enploy liberal civil discovery
procedures to obtain evidence that would ordinarily be

unavail able to themin the parallel crimnal case.” |Id. at 504.

The difficulty with this notion, as with the notion for
stay, is that the Secretary has not provided any information
concerning the parallel crimnal case on which I can nmake a
consi deration of the conmmonality between the civil and crim nal
matters. The instant notion provides even |less information than
the stay notion concerning what the crimnal investigation
i nvol ves.

Accordingly, taking into consideration the w de scope of
di scovery set forth in Rule 56(b) and the Secretary's al nost
total failure to set forth good cause, |et alone provide evidence
to support it, the Secretary's notion is GRANTED I N PART and
DENI ED I N PART as foll ows:

(1) The Secretary's request that the depositions of
Rex Music, David Witconb, R chard Oney, Mke Finnie
and Mark Eslinger be prohibited is DENIED. The fact
that these individuals are managers does not nean that
t hey do not have know edge of the facts underlying

t hese cases or information that mght lead to the

di scovery of adm ssi bl e evidence.

(2) The Secretary's request that the depositions of
Edward Ritchie, M ke Conl ey and Wodrow Hal e be
prohibited is DENI ED. The fact that these individuals
"did not conduct inspections which resulted in the
issuing of the citations/orders or wite the
citations/orders" does not nean that they do not have
know edge of facts underlying the cases or information
that mght lead to the discovery of adm ssible

evi dence.

(3) The Secretary's request that the deposition of
April Bryan be prohibited is GRANTED. It appears
obvi ous from her position that she is not likely to
have know edge of the facts underlying these cases or
information that mght lead to the discovery of

adm ssi bl e evi dence.



(4) The Secretary's request that the Respondent be
prohi bited frominquiring concerning the crim nal

i nvestigation on any citation or order for which the
Secretary has requested a stay is GRANTED. Al though by
this order no citations or orders have been stayed,
inquiries concerning the crimnal investigation would
not have any rel evance to the cases in this proceeding.

(5) The Secretary's request that the Respondent be
prohi bited fromseeking the identity or the testinony
of any cooperating witness in the crimnal proceeding
is premature. The informant's privilege is already
available to the Secretary. |If the Respondent attenpts
to elicit such information froma w tness, the
Secretary asserts the privilege and the Respondent
seeks to conpel a response, | will rule on the matter
in accordance with Comm ssion Rule 61, 29 CF.R

" 2700.61. Thunder Basin Coal Co., 15 FMSHRC 2228
(Novenber 1993); Bright Coal Co., 6 FMSHRC 2520
(Novenber 1984).

(6) The Secretary's request that the Respondent be
al l oned to depose only those inspectors who issued the
citations or orders is DEN ED

This order permts the taking of depositions 19 individuals,
i ncl udi ng managers, fromdistrict offices in and around | ndi ana.
| expect the parties to cooperate in scheduling the depositions
so that they are not unduly burdensone or oppressive either to
the individual witnesses or their respective offices in carrying
out their day-to-day activities.

Preheari ng O der

I n accordance with the provisions of Section 105(d) of the
Act, 30 U S.C " 815(d), these cases will be set for hearings on
the nmerits at times and places to be designated in subsequent
orders. Prior to setting the cases for hearing, the parties are
directed to confer for the purpose of discussing settlenents and
stipulating as to matters not in dispute. These discussions, as
wel | as discovery, should be conpleted by August 3, 1995.

A prehearing conference will be held on August 3, 1995, in
Sul | i van, Indiana, beginning at 9:00 AM The purpose of the
conference will be to go through the cases docket by docket to
take settlenents and schedul e hearings. Any discovery issues

7



t hat have not been resol ved, along with any unusual procedural or
evidentiary issues will be taken up at that tinme. The parties
shoul d make sure that any w tnesses necessary for conpleting the
above matters are present at the hearing room

T. Todd Hodgdon
Adm ni strative Law Judge
(703) 756-4570
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