FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES
2 SKYLINE, 10th FLOOR
5203 LEESBURG PIKE
FALLS CHURCH, VIRGINIA 22041

June 17, 1996

LI NDA S. SPARKS, : DI SCRI M NATI ON  PROCEEDI NG
Conpl ai nant :
V. : Docket No. LAKE 95-378-D
: MSHA Case No. VINC CD 95-03
OLD BEN COAL COVPANY, :
Respondent : Central C eaning Plant M ne

DECI SI ON

Appearances: Linda S. Sparks, Pro se, Steeleville, IL,
for the Conpl ai nant;
Thomas A. Stock, Esq., Crowell & Moring,
Washi ngton, D.C., and Wlliam A Mller, Esq.
Zei ger Coal Hol dling Conpany, Fairview Heights,
IL, for the Respondent.

Bef ore: Judge Wi sberger

Statenent of the Case

This case is before nme based upon a Conplaint filed by
Linda S. Sparks, pursuant to Section 105(c) of the Federal M ne
Safety and Health Act of 1977 (The Act). In the Conplaint,

Sparks all eges, in essence, that A d Ben Coal Conpany (O d Ben)
unl awful Iy di scrimnated agai nst her by placing her inits
Chronic and Excessive  Absenteeism Program (“C & E
progranf), in retaliation for her having conplained about the
condition of steps leading up to the gob scrapper truck that
she had operated. dd Ben filed an Answer. ad Ben
subsequently noved to anend

its Answer, and the notion was granted at the hearing hel d

on

March 12, 1996. !

!dd Ben also filed a notion for an order conpelling Sparks to
fully conply with a previously issued pre-hearing order. At the
hearing, A d Ben was allowed to interview Sparks’ w tnesses’ whose
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Fi ndi ngs of Fact and D scussi on

Anal ysi s

The principles governing analysis of a discrimnation case
under the Mne Act are well established. A mner establishes a
prima facie case of prohibited discrimnation by proving that he
engaged in protected activity and that the adverse action
conpl ained of was notivated in any part by that activity.
Secretary on behalf of Pasula v. Consolidation Coal Co., 2 FNMSHRC
2786, 2797-2800 (Cctober 1980), rev'd on other grounds, sub nom
Consolidation Coal Co. v. Marshall, 663 F.2d 1211 (3d G r. 1981);
Secretary on behalf of Robinette v. United Castle Coal Co.,

3 FMSHRC 803, 817-18 (April 1981). The operator nay rebut the
prima facie case by showing either that no protected activity
occurred, or that the adverse action was in no part notivated by
protected activity. Pasula, 2 FMSHRC at 2799-2800. |If the
operator cannot rebut the prima facie case in this manner, it
neverthel ess may defend affirmatively by proving that it al so was
notivated by the mner's unprotected activity and woul d have
taken the adverse action in any event for the unprotected
activity alone. Pasula, 2 FMSHRC at 2800; Robinette, 3 FMSHRC
at 817-18; see also Eastern Assoc. Coal Corporation, v. United
Castle Coal Co., 813 F.2d 639, 642 (4th Cr. 1987).

A. Protected Activities

A d Ben operates a central cleaning plant |ocated in Randolf
County Illinois, wherein coal from underground mnes is cleaned
and processed. Sparks started to work at this plant on May 22,
1977. Subsequently, on Decenber 27, 1993, she was eval uated by
Robert Cash, the general surface manager, for a position as an
operator of a gob srapper truck (“gob truck”). Sparks, whose
hei ght is only about five feet, had difficulty negotiating the
step to access the cab of the gob truck. The step consisted of a
nmetal bar suspended by a chain fromthe truck. According to

identity had not previously been divulged by Sparks.
Accordingly, the notion to conply is noot, and is deni ed.

A d Ben also had filed a nmotion inlimne. At the hearing,
AOdBen's notion inlimne was wthdrawn.
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Sparks, the step was “a good two and a half, three, four feet”
bel ow the platformof the cab. (Tr. 105). Sparks conplained to
Cash, and on subsequent occasions, about her difficulty getting
in and out of the cab and asked that an additional step be

provi ded. Sparks indicated that Cash responded by telling her
that there was no reason why she could not do the job, and she
becane an operator of the gob truck. Sparks continued to

conpl ain about the steps to Cash, and to an MSHA i nspector, Cene
Jewel | who worked in the Sparta, Illinois, MSHA office. Spark
testified that subsequent to Decenber 27, she had to take severa
days off from work because of the difficulty getting up and down
the cab of the truck

Sparks indicated that in the period between 1993 and 1995,
she went to the MSHA office in Sparta to nake various safety
conplaints. Anong the safety conplaints she nade to MSHA were
the foll ow ng:

(1) I'n 1994, Sparks’ shoes and cl ot hes, which had been
left on the site, becane soaked on the 2nd shift when a
fire in the area was extinguished wwth water. Wen
Sparks reported for work on the 3rd shift, she was
provided with replacenent work shoes that were too

| arge and she was unable to work in them

(2) The lack of an adequate bermon the gob hill; 2
(3) the lack of a lock inside the wonen’s shower which
had resulted in a construction worker entering the
wonen’ s shower whil e Sparks was showering® and

(4) that a boss had threatened her life.

2According to Sparks she al so had comuni cated this concern to
her supervisor, Larry Seacrest, at a safety neeting at the end of
February 1995.

3According to Sparks, when she reported this incident to Cash,
he | aughed, and told her that she should have chased the intruder
out with a broom
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| find that all the above conplaints constituted protected
activities.

On January 5, 1995, while descending fromthe cab of the gob
truck, Sparks fell and injured her right breast and her left
wrist. She described these injuries as being very painful. She
subsequent |y underwent four surgeries, and was told by her
treating physician not to work. Sparks was off fromwork for
28 days. | find that all these actions were within the scope of
protected activities.

B. Adverse Action and Mbtiviation.

On or about February 10, 1995, A d Ben notified Sparks that
she was being placed in step 1 of the C & E program The notice
advi sed her that failure to maintain an absentee rate bel ow
9 percent for the next 12 nonths may result in her being noved
to the next step of the C & E programi.e., a one day suspension
wi t hout pay, and that continued cronic and excessive absentism
may result in suspension with intend to discharge. Since
pl acenment in the C & E programcould result in |oss and pay, |
find that placenent in this programconstituted an adverse
action. It nust next be determ ned whether there was any nexus
bet ween t he engagenent of Sparks in protected activity, and her
being placed in the C & E program

According to Bill Patterson, who was the general manager of
operations at the central cleaning plant in the period at issue,
the C & E program was instituted about 10 years ago. Accor di ng

to the program if the rate of an enpl oyee’ s noncon- tractual
absence* exceeds 9 percent, and there have been at |east two
occurrences during the previous six nonths, then an enpl oyee is
to be placed in the programand given a witten warning. The C &
E program further provides as follows: “If an enpl oyee works one
year fromthe date of his or her last step with an absentee rate
bel ow 9 percent, this enployee wll be renoved fromthe program?”
(Exhibit R3, par. 8).

“ln essence, non-contractual absence is defined in the C & E
program as absences due to, inter alia, injuries, but that
contractual vacation, and personal and sick | eave are excl uded.
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From Decenber 16, 1993 thru Decenber 29, 1994, Sparks did
not have any absences fromwrk as defined in the C & E program
On Decenber 30, 1994, Sparks was absent, as defined in the C & E
program when she attended the funeral of a fellow mner. In
addi tion, comencing January 5, 1995, she was absent, as defined
inthe C & E program for 28 days. As defined inthe C & E
Program this constituted an absentee rate of 12.75%

I n essence, Sparks alleges that her absence subsequent to
January 5, 1995, was not her fault, as it was caused by her
injury, which was in turn was caused by an unsafe step | eading up
to the gob truck. Patterson, who was responsible for all actions
t aken agai nst enpl yees under the C & E program and Cash, who
adm ni stered the programrelative to Sparks, indicated that her
pl acenent in the programwas automatic, and woul d have been taken
regardl ess of her safety conplaints.

It is not for this forumto decide the propriety or
legality of the C & E program nor whether it constituted sound
managenent. Nor is this the proper forumto deci de whether there
wer e extenuating circunmstances which, based upon principles of
fairness, should have excluded Sparks from being placed in the
C & E program

There is no evidence that Sparks received any di sparate
treatnent in being placed in the C & E program based upon her
protected activities. There is no evidence that Sparks had been
singled out, or that other enployees with simlar absentee rates
were excluded fromthe program | find that Sparks had not
established that her placenent in the C & E program was not based
upon A d Ben's application of the C & E programcriteria to her
absentee rate, but rather was notiviated, in any part, by her
protected activities. | find that Sparks has not established any
causal nexus between her protected activities, and the action
taken by A d Ben. For these reasons, | find that Sparks has
failed to establish that she was discrimnated against in
vi ol ation of Section 105(c) of the Act.
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1. ORDER

It is ORDERED that the Conplaint be DISM SSED, and that this
case be DI SM SSED.

Avram Wi sber ger
Adm ni strative Law Judge

Di stribution:

Linda S. Sparks, 607 West Chardon, Steeleville, IL 62288
(Certified Mail)

Thomas A. Stock, Esq., Crowell & Moring, 1001 Pennsyl vani a
Avenue, N.W, Washington, D.C. 20004-2595 (Certified Mil)

Wlliam A Mller, Esq., Zeigler Coal Holding Conpany,
50 Jerome Lane, Fairview Heights, IL 62208 (Certified Mil)
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