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Buck Creek M ne

DEFAULT DECI SI ON

Before: Judge Maurer

These cases are before nme on Petitions for Assessnent of
Cvil Penalty filed by the Secretary of Labor;, acting through
his Mne Safety and Health Adm nistration (MSHA), agai nst Buck
Creek Coal, Inc. pursuant to section 105 of the Federal M ne
Safety and Health Act of 1977, 30 U . S.C. § 815. The petitions
all ege 188 violations of the Secretary’s mandatory health and
saf ety standards and seek penalties of $44,367. For the reasons
set forth below, | find the conpany in default, affirmthe orders
and citations, and assess penalties of $44, 367.

On May 10, 1996, counsel for the Secretary served
I nterrogatories and a Request for Production of Docunents on the
respondent. On June 28, 1996, counsel filed a Mdtion to Conpel
stating that Buck Creek had received the discovery requests on
May 13, 1996, but had not responded to them Consequently, the
Secretary requested that the conpany be conpelled to respond to
the requests and that if the conpany did not respond to the
requests a default decision be issued in the proceedi ngs.
Buck Creek did not respond to the Mdtion to Conpel.

Based on the Secretary’ s unopposed notion, an O der
Conpel I i ng Response to Di scovery Requests was issued on
Septenber 19, 1996. Buck Creek was ordered to respond to the
Secretary’s discovery requests within 15 days of the date of the
order. The conpany was further cautioned that “[f]ailure to
respond will result in the issuance of an Order of Default,

W t hout the issuance of a prior Order to Show Cause.

The order was sent by Certified Mil-Return Receipt
Requested to Chuck Shultise, President of Buck Creek; Randal
Hanmond, M ne Superintendent; and Terry G Farner, Esq., the



conpany’s bankruptcy counsel. Return Receipt Cards have been
received fromall three indicating that the order was received on
ei t her Septenber 23 or 24, 1996.

On Cctober 18, 1996, the Secretary filed a Mdtion for an
Order of Default stating that as of that date the conpany had not
responded to the discovery requests. Therefore, the Secretary
requested that an order of default be issued. Buck Creek has not
responded to the notion.

| am aware that Buck Creek is apparently in bankruptcy.
However, filing a petition in bankruptcy does not automatically
stay proceedi ngs before the Comm ssion or foreclose an entry of
j udgnent agai nst the conpany. 11 U S. C. 8 362(b)(4); Hol st
Excavating, Inc., 17 FMSHRC 101, 102 (February 1995); Secretary
of Labor on behalf of Price v. JimWlter Resources, Inc.,
12 FMSHRC 1521, 1530 (August 1990).

Comm ssion Rule 59, 29 CF.R 8§ 2700.59, states that “[i]f
any person, including a party, fails to conply with an order
conpel l'i ng di scovery, the Judge may nmake such orders with regard

to the failure as are just and appropriate . . . .” Comm ssion
Rule 66(a), 29 CF.R 8§ 2700.66(a), requires that “[w hen a party
fails to conply wiwth an order of a Judge . . . an order to show

cause shall be directed to the party before the entry of any
order of default or dismssal.”

In view of the respondent’s consistent failure to respond to
the Secretary’s discovery requests or notions regarding the

requests, | concluded that issuing an order to show cause before
i ssuing a default decision in these cases would be a futile act.
Consequently, | warned the respondent in the order conpelling

di scovery that failure to respond would result in default w thout
goi ng through the notion of issuing an order to show cause. The
respondent’s subsequent failure to respond to the order

conpel ling responses to the discovery requests or the Secretary’s
nmotion for default denonstrate that that conclusion was correct.
Furthernore, by putting the warning in the order and sending it
Certified-Return Recei pt Requested, the requirenment of Rule 66(a)
were conplied wth.

ORDER
Based on the above, | find the respondent, Buck Creek Coal,
Inc., in default in these cases. Accordingly, all citations/

orders contained in the captioned dockets are AFFI RVED



Buck Creek Coal, Inc., or its successor, is ORDERED TO PAY ci vi
penal ti es of $44,367 within 30 days of the date of this decision.
Upon recei pt of paynment, these proceedi ngs are DI SM SSED.

Roy J. Maurer
Adm ni strative Law Judge
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Randal I Hammond, Superintendent, Buck Creek Coal Conpany, Inc.,
2156 South County Road, 50 West Street, Sullivan, |IN 47882

Terry G Farnmer, Esqg., 708 Hul man Building, P. O Box 657
Evansville, IN 47704 (Certified Mil)
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