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St atenent of the Proceedi ngs

These consol i dated proceedi ngs concern a proposal for
assessnment of civil penalty filed by the petitioner against the
respondent pursuant to section 110(a) of the Federal M ne Safety
and Health Act of 1977, 30 U S.C. 820(a). Petitioner seeks a
civil penalty assessnent of $220, for an alleged violation of
mandatory safety standard 30 C. F. R 56.11001. The contest
proceedi ng concerns a Notice of Contest filed by the contestant
challenging the legality of the citation. A hearing was held in
Peru, Indiana, and the parties appeared and participated therein.

The parties filed posthearing briefs and | have consi dered



their argunents in the course of ny adjudication of these
matters.
| ssues

The issues presented in these proceedings are (1) whether
t he respondent violated the cited mandatory safety standard, (2)
whet her the alleged violation is Asignificant and substantial
(S&S), and (3) the appropriate civil penalty to be assessed
pursuant to the penalty criteria found in section 110(i) of the
Act. Additional issues raised by the parties are identified and
di sposed of in the course of these deci sions.

Applicable Statutory and Regul atory Provi sions

1. The Federal M ne Safety and Health Act of 1977, 30
UsS C " 301, et seq.

2. Sections 104(a), 105(d) and 110(a) and (i) of the Act.
3. 30 CF.R 56.11001.
4. Comm ssion Rules, 29 CF. R " 2700.1, et seq.

Sti pul ati ons

The parties stipulated as foll ows:

(1) The Federal M ne Safety and Health Revi ew

Commi ssion has jurisdiction over these proceedi ngs.

(2) Vul can's operations affect interstate commerce.
(3) Vul can owns and operates the Francesville
Quarry which is located in Pulaski County, IN

(4) The Francesville quarry crushes |inmestone.

(5) The Francesville Quarry worked 43, 084 man-hours

from Qctober 16, 1995 through Cctober 16, 1996.

(6) Vul can worked 7,978, 113 man- hours from Cct ober
16, 1995 through Cctober 16, 1996 at all of its m nes.

(7) The Francesville Quarry had 18 violations in
the preceding 24 nonths ending on May 7, 1996.

(8) The paynent of $220.00 will not affect Vulcan's
ability to continue in business.

(9) On May 7, 1996, Inspector Victor W Chicky of
the Federal M ne Safety and Heal th Adm nistration
conducted an inspection of the Francesville Quarry.



(10) During the course of the inspection, M.
Chi cky issued 104(a) Citation
No. 4105681 for a violation of 30 CF. R " 56.11001.

(11) Vul can owns and operates a Euclid 302 LD
haul age truck, serial
nunber 72754.

(12) The Francesville Quarry had 25 inspection days
in the preceding
24 nonths ending on May 7, 1996.

Di scussi on

Section 104(a) AS&Si Citation No. 4105681, May 7, 1996,
alleges a violation of mandatory safety standard 30 C. F. R
56. 11001, and the cited condition or practice states as foll ows:

A outside handrail (retro-fit) was not provided on the
el evated wal kway of the Euclid, 302 LD, Ser. # 72754
operating in the quarry. The walkway is 18.5 inches
wide, 8 feet long. Access is done on 2 shifts, 2-3
times a day. A fall of

8.5 feet would be possible fromhere. Conditions range
fromdry to wet due to weather. Hazard. Fall
potenti al .

MBHA:s Testi nony and Evi dence

MBHA | nspector Victor W Chicky testified to his experience and
training, including 15 years in private industry, and the
operation of bob cats, drilling machines, and work as a bl aster.
He confirnmed that he conducted an inspection of the quarry on
May 7, 1996, and that it was his first inspection visit to that
m ne. He observed two 300 Series 50-ton Euclid haul age trucks in
operation, and upon inspecting them he found that they were not
equi pped with handrails along the wal kway adjacent to the
operator's cab. He identified photographic Exhibits R4 (1) and
(2), as one of the trucks in question, or one that appears to be
simlar to the cited truck. He cited both trucks, but the second
citation was vacated after the truck was lost in a fire (Tr. 15-
21).

M. Chicky stated that he took certain neasurenents and
determ ned that the wal kway was 8 feet |ong and 18 2 inches
wi de. The distance fromthe front of the |adder used to reach
the wal kway to the edge of the cab door was four to five feet,
and the distance fromthe top of the wal kway to the ground bel ow



was 8 2 feet. The truck operator infornmed himthat he was on
and off the truck two or three tinmes a day (Tr. 23-24, 33).

M. Chicky stated that he determ ned that the absence of a
handrail along the truck wal kway presented a potential fal
hazard to the ground below, and he cited a violation of
section 56.11001, for a failure to provide a safe neans of access
to the operator's cab, an area that he considered to be a working
pl ace. He also considered the wal kway to be a travel way as
defined by section 56.2. He concluded that the |lack of a
handrail presented a slip and fall hazard, particularly under wet
or nmuddy conditions on a rainy day. Although it was not raining
when he inspected the truck, there was intermttent rain later in
the day (Tr. 25-26).

M. Chicky stated that he discussed the citation with plant
superintendent Irvin WIlson, and pointed out the hazard to him
M. WIlson informed hi mthat he made an inquiry in Septenber
1995, regarding handrail retrofit kits, and found that there was
a 8 to 10 week waiting period for the kits. M. Chicky had no
know edge that any kits had been ordered by WVul can.

M. Chicky confirmed that he based his noderate negligence
finding on his conversation with M. WIson. He believed that

Vul can knew that handrails were necessary. M. Chicky was of the
opi nion that no specific retrofit kits were required to conply
with the standard and that Vul can could have constructed its own
handrails for the truck (Tr. 30-32).

M. Chicky stated that he based his AS&S) finding on his
belief that it was reasonably likely that under adverse weat her
and slippery conditions a Afall of personf hazard 8 2 feet to the
ground bel ow woul d exi st as the operator entered or exited his
operator's cab, and if this occurred, the fall would result in
rel atively serious back, head, or leg injuries. He further
i ndi cated that the grated wal kway, which he described as Agood, @
woul d be exposed to slippery conditions due to nmud, frost, or
snow (Tr. 32-35).

M. Chicky stated that the truck operator works al one while
operating the truck. He confirmed that he discussed the citation
with M. WIson during his inspection closing conference, and M.
W son disagreed with his AS&S{ finding, and did not believe
there was a violation of section 56.11001, because the truck was
equi pped with handholds. M. Chicky stated that prior to his
i nspection of May 7, 1996, he had never issued any ot her
citations for violations of section 56.11001, at any mne for
| ack of handrails on any haul age trucks

(Tr. 39-40).



M. Chicky identified exhibit P-2, a May 8, 1996, letter to
M. David Bach, Vul canss purchasing agent, fromthe MAlIlister
Equi prrent Conpany, Chicago, Illinois, concerning the
avai lability of handrail kits for Euclid Trucks, and stated that
hi s supervisor faxed hima copy. He then acknow edged that he
may have been in error regarding this letter, and on cross-
exam nation clarified the matter and expl ai ned that the docunent
he received was Exhibit R-2,
a March 1, 1996, nenorandum from his supervisor Ral ph D
Chri stensen concerning hand railings for Euclid Haul Trucks (Tr.
39-40). M. Chicky did not know who nade the notations that
appear on the exhibit (Tr. 35-37).

On cross-exam nation, M. Chicky confirmed that he was aware
of MSHA Program Information Bulletin No. P95-22, dated October
24, 1995 (Exhibit P-1). Wth regard to the Aequi pnent
precautionsf@ |isted on page two of the bulletin, particularly the
one that states AHandhol ds or handrails should be within easy
reach at critical locations,(@ he confirnmed that the cited truck
was equi pped with handhol ds within easy reach on the top of the
operator's cab, along the front wi ndows, and al ong and over the
top of the cab door, which opens outward. He also stated that
the truck operator wal ks a distance of 4 or 5 feet fromthe top
of the | adder shown in photographic exhibit R4 (1), to reach the
cab door (Tr. 46-50).

M. Chicky reviewed the | ast paragraph on page 2 of the
bulletin, and it was his opinion that it was not necessary to
install the handrail retrofit kits nmentioned in the bulletin in
order to conply with the cited standard. He further stated that
he did not know how anyone would know fromthe information in the
bulletin that handrails were required in order to conply with the
cited standard. In response to a question as to why previous
i nspections at Vulcanss quarry did not result in citations for
| ack of handrails on the Euclid Truck in question, he stated that
Asone i nspectors see things that others don't@ (Tr. 46-51, 65).

M. Chicky confirnmed that M. WIlson informed himthat he
had contacted a retrofit kit distributor and was informed that a
kit was available but that it would take 8 to 10 weeks for
delivery (Tr. 56). He identified Exhibit R-2, as an internal
MSHA nmenor andum dated March 1, 1996, dealing with handrai
retrofit kits for Euclid haul age trucks, and he stated as foll ows
at
(Tr. 58-61):

Q This internal nmenorandum was not distributed to the



i ndustry; is that correct?
A. | really dont know

Q This was, in fact, a new policy, a new enforcenent
effort by MSHA to focus on haul trucks and handrail s;
isnt that correct?

A. | wuld say, yes, it was what the neno said

Q Now, there are two different series of trucks
indicated on this particular nenorandum Coul d you
tell me what it says with respect to the 200 series
Euclid haul truck?

A. Al 200 series Euclid haul trucks which were
di scontinued after the >74 nodel year did not have the
retrofit handrail kit available for them

Q Okay. Now, with respect to a 200 series haul
truck, if you found a 200 series haul truck on m ne
property w thout handrails, what would you do in that
particul ar situation?

A If | felt that wal kway was hi gh enough I would cite
them for unsafe access.

Q Now, how would a conpany with a 200 series haul
truck know that they were supposed to have handrails on
their truck?

A. | donst know.

Q Wuld it be based on a programinformation bulletin
that was sent out to the industry?

A Quite possible, yes, sir.

Q Doesnst that programinformation bulletin say that
if there are no retrofit kits available, focus on

i ncreased training and proper placenent of handhol ds?
A, Yes.

Q So in that particular situation, they would not

have information that they were supposed to have
handrails on their trucks?



A. No.

Q What woul d happen --- let nme ask you this. |In that
particul ar situation, suppose you had a 200 series hau
truck working al ongside a 300 series haul truck. A 200
series haul truck and a 300 series haul truck are
essentially the same configuration; isnst that correct?

A. | donst know.

Q Oness an older truck and ones a newer truck?
A.  Yeah.

Q Asimlar fall hazard essentially that you
identified?

A Yes.

Q So under the programinformation bulletin, you
woul d cite the 300 series haul truck for not having a
handrai|l but not the 200 series haul truck?

A. No. [If the heights were reasonable to cause a
serious injury I would cite them

Q But under the information given to the industry and
given to the particul ar operator, that operator m ght
be inclined to think that his 200 series haul truck
didnt need a retrofit kit under the policy under the
programinformation bulletin, but the 300 series would
need handrail s?

A. | would say, yes, he would think that.

M. Chicky further explained that the nmenorandum states that
retrofit kits are available for the 300 series Euclid trucks and
that a parts list and diagramis attached. He confirnmed that he
gave this to M. WIlson, and that M. WIlson told himthat he had
called a distributor and was told that kits were not avail abl e.
M. Chicky agreed that if M. WIson was under the inpression
that no kit was available, he would be in the sane situation as a
person with a 200 series haul truck and woul d have to focus on
i ncreased training and use of handhol ds and the other precautions
stated in the bulletin (Tr. 61-62). He confirmed that section
56. 11001 does not nmention retrofit kits, handrails, or nobile
equi pnrent (Tr. 66-67). He further confirnmed that the Cctober,
1995, MSHA bulletin makes no reference to the cited standard (Tr.



70) .

In response to further questions, M. Chicky confirnmed that
the cited truck was equi pped wth handhol ds al ong the operator:s
cab, but he still believed that a handrail was necessary in the
event soneone were to slip on the travelway grating. |If a belt
or lanyard were used by the operator, he would not have cited a
viol ati on because this would provide protection fromfalling (Tr.
87). He denied that he informed Vulcan that it had to use a
retrofit kit, and confirmed that it could have constructed its
own substantial protective handrails. He was not aware of the
March 1, nmenorandum before he went to the mne to begin his
i nspection (Tr. 88-91).

M. Chicky confirmed that he has inspected Euclid trucks prior to
hi s i nspection and never cited any of themfor lack of fall
protection (Tr. 93). Wulcan had not previously been cited for

| ack of handrails on its Euclid trucks (Tr. 94).

Vul canzs Testi nony and Evi dence

Randy Logsdon, Vul canss safety and heal th manager, m dwest
division, testified that he receives and reads MSHA program
information bulletins, and if applicable to his operations, he
sends themto the plant managers. He confirmed that he received
MBHA:s Cct ober 24, 1995, nobil e equi pnment safe access program
bulletin, and stated that the recomendati ons contai ned therein
Aare things that we do anyway@. He further explained at (Tr.
104- 105) :

A VWll, we would have regular training. W require
and enforce a process of accessing on | adders and in
the cabs, a three-point contact, which neans that the
enpl oyee has to have either both hands and one foot or
two feet and one hand in contact with the | adder or
support at any given tine. W do periodic safety
meetings to reinforce those rules. W inspect our

equi pnrent to nmake sure that all of the safety equi pnent
that is manufactured with the equipnent is in good
wor ki ng order.

M. Logsdon stated that he sent the bulletin to each of the
pl ant superintendents. Based on the bulletin | anguage, he did
not believe that handrails were mandatory. However, since the
conpany had a nunber of ol der haul trucks, he instructed the
pl ant superintendents, including M. WIson, to nmake inquiries
with distributors they deal with to determne if handrail kits
were available, and if so, to make a determ nation as to whet her
t hey needed to be installed



(Tr. 106-107).

M. Logsdon stated that M. WIlson called himin My, 1996,
and informed himthat two of the plant Euclid trucks were cited
because the handrail retrofit kit was not available or installed
on the trucks. M. WIson advised that he had nade an inquiry
with the distributor shortly after receiving the bulletin and
| earned that a kit was not available (Tr. 107). M. WIlson also
faxed hima copy of an internal NMSHA nmenorandum dated March 1
1996, regarding handrailings on Euclid haul trucks (Exhibit R-2).

M. Logsdon stated that he nade an inquiry w th conpany
purchasi ng agent Dave Bach, and asked himto inquire with a
| arge distributor in Chicago about the availability of kits, and
| earned that the kit was designed for an R50, fifty-ton capacity
rear dunp truck. The plant also has Mack trucks, and upon
inquiry he learned that no kits are available for that nodel (Tr.
110).

M. Logsdon believed that safe truck access is provided with

a nunber of handhol ds on the vehicle, and did not feel there was
a reasonabl e danger or risk of an operator falling off the
vehicle. He acknow edged that MSHA believed there was a problem
but believes he dealt with it and tried to foll ow MSHA:s policy.

If the bulletin had stated that Ahandrails nust be or shall be
installed on nobile equipnent{ the conpany woul d have installed
them (Tr. 111).

M. Logsdon stated that a handrail retrofit kit was
ultimately obtained for the cited truck and it was installed
Awith some difficulty@. He was not present when it was installed
(Tr. 111-112). It was his understanding that a retrofit kit was
specifically required to abate the citation, and M. WI son
informed himthat the kit was mandatory and if a handrail was
fabricated by the conpany it would need to be approved by a
pr of essi onal engineer (Tr. 112).

On cross-exam nation, M. Logsdon confirmed that he received
MBHA:s Cct ober 24, 1995, bulletin before the citation was issued,
and knew that retrofit kits were available for sone truck nodels
but had no know edge that kits were available for the Euclid R-50
(Tr. 113-114). He stated that he was aware of section 56.11001,
and he confirnmed that the Euclid truck operator=s cab is a
wor ki ng place and that the grating that the operator walks on is
Aan access point nmuch like a | adder is an access@, and agreed
that it was a travelway within the regulatory definition of that
term (Tr. 116-117). He agreed that if a driver were to fal
fromthe travel way he could potentially and likely receive




serious injuries (Tr. 118-119).

M. Logsdon believed that the existing truck handhol ds
provi de a safe nmeans of access, and he has clinbed on the truck
and used the handhol ds, and the fact that there was no handrai
to his rear did not bother himas |ong as he had good footing and
contact with the handholds. He would not feel as confortable
usi ng only handhol ds on the unguarded travelway if it were
covered with snow and ice, but he would renove the snow and ice
before accessing the cab. He further stated that the truck
operator is required to performa pre-operational inspection of
the vehicle, including the travelway and handholds (Tr. 122-123).

Irvin Wl son, Francesville Plant Superintendent, for over
two years, and 26 years with Vul can, described the operation of
the quarry, and confirnmed that it has approximately 17 hourly
enpl oyees, and two haul age trucks that operator regularly. 1In
May 1996, there were Euclid 302 nodel R50, 50-ton rear dunp
trucks operating at the mne. The trucks had no handrails, but
did have factory installed handhol ds al ong the edge and top of
the cab and above the door (Tr. 130).

M. WIlson confirmed that he read the MSHA bulletin after
receiving it from
M. Logsdon and explained as follows at (Tr. 130-132):

Q Didyou take any action as a result of reading that
bul l etin?

A. To the best of ny recollection, | called Randy and
| said, you know, is this sonething that we have to

rush right out and do, you know. And he said, well, we
have got --- you=ve got handholds on the trucks and as
long as we --- you know, as long as we enforce our

training and train our enployees, you know, the proper
way to nmount and di snount the equi pnent, you know, in
the presence of a handrail but there being a presence
of handhol ds then were within the guidelines.

Q Now, did you check --- did you take any action with
respect to finding a retrofit kit for this particular
truck?

A. | had talked to the distributor, Rudd Equi pnent
Conmpany out of Indianapolis in reference to that, and
was told at that tinme there was no kits avail abl e.

Q Wen did you call Rudd?
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A It was sonetine after getting the bulletin from
Randy. | donzst recall.

Q You testified, | believe, that you read this when
you received it. Was it your understanding that you
were required to put handrails on there, ---

A.  No.

M. WIlson stated that the Euclid trucks in question are
Am d 80's vintage@ and were at the m ne before February, 1995,
when he arrived, and they were inspected by MSHA (Tr. 133). He
identified a record of a January 23, 1996, safety neeting which
i ncl uded a di scussion about slip and fall hazards when nounti ng
and di snmounting nobil e equi prent and the At hree-poi nt contact
met hod of clinbing@ (Tr. 134).

M. WIlson confirmed that he acconpani ed | nspector Chicky
during his inspection of May 7, 1996, and infornmed himthat he
had checked on a handrail retrofit kit with a distributor and was
told there were none available. M. Chicky provided himwith a
copy of the March 1, 1996, MSHA nenorandum and attachnents
(Exhibit R-2) which indicates that a kit was

avai l abl e for the 300 series haul trucks, and M. WI|son stated
that he faxed a copy to M. Logsdon. M. WIlson stated that his
di vi si on headquarters confirnmed on May 8, 1996, that such a kit
was avail able through a distributor in Chicago (Tr. 135-138).

M. WIlson stated that during the inspection closeout
conference he informed M. Chicky that a kit was being ordered
and asked if a kit could be fabricated by the respondent. M.
Chicky informed himthat it could be fabricated but it should be
certified by a professional engineer
(Tr. 138-139). M. WIlson confirnmed that the MSHA program
information bulletin does not nention conpany kit fabrications,
or certifications by engineers. A kit was ultimately obtained
and was received at the end of May or early June, 1996, and it
was installed after experiencing several difficulties in nounting
it on the truck (Tr. 140-142).

On cross-exam nation, M. WIlson confirmed that he inquired
about the availability of a handrail kit for the Euclid truck
after receiving the MSHA nenorandum and before the citation was
issued. He believed it was a good idea to install the kit on the
truck if it was avail abl e because Ait could possibly prevent a

11



slip or afall@ (Tr. 145-147). However, the distributor infornmed
himthat the kit was unavail abl e and hi s understandi ng of that
term Ameans there are none avail ablefl. He was told the kit was
avai |l abl e but out of stock and could be ordered, and it was his
under standing that Atheress no availability of receiving that
(Tr. 147).

M. WIlson stated that even though adequat e handhol ds were
on the truck, he was concerned about a fall of eight and a half
feet by one of his drivers and that Athere is a potential for a
slip even though there are adequate handholds@ (Tr. 147). He
confirmed that the truck operator:=s cab is his working place that
is accessed by the travelway. As a mninum a driver enters and
exits the cab tw ce a day depending on the frequency of his
breaks (Tr. 148). He agreed the travelway can be slippery in
adverse weat her conditions (Tr. 150).

In response to further questions, M. WIson confirnmed that
in inquiring about the availability of a retrofit kit, he was
conplying with the information in MSHAss program bulletin (Tr.
151). He further confirned that conpany training prograns
specifically focus on operating in bad weather, and he pointed
out that the conpany installed a snall |edge on the truck for the
operator to place his lunch bucket so his hands can be free while
clinmbing up the truck |adder (Tr. 152).

Davi d Bach, Vul can:s m dwest di vi sion purchasi ng agent,
confirmed that he checked on the availability of a retrofit kit
for a Euclid 300 series haul truck with Euclid distributor
McAl |1 ster Equi pment Conpany in Elsa, Illinois, and he identified
a copy of aletter dated May 8, 1996, that he received in
response to his inquiry, and it states in relevant part as
follows (Exhibit P-2; Tr. 55):

The R50 handrail kits are available fromEuclid. The
kits are not in stock at this tinme. Current schedul e
lead tine is 8-10 weeks upon receipt of an order.

M. Bach stated that the respondent also uses Mack nobdel 50
trucks in its operations and he was infornmed by the distributor
that the manufacturer discontinued this particular truck in the
|ate 1970's and that handrail retrofit kits are no | onger
avai l abl e, and he was told a piece of pipe or beans could be used
as a handrail (Tr. 157).

MSHA:s Argunents
MBHA asserts that Vulcan violated section 56.11001, in that
it did not provide a safe neans of access to the cited haul age

12



truck operator:s conpartnent. |In support of this conclusion
MSHA states that the operator uses a wal kway approximately 18.5
inches wide and 4 to 5 feet long, to reach the operator:s
conpartment and does so w thout any neans of protection. VBHA
further states that there is no testinony that Vul can provided
fall protection to the mner (citing transcript pages 20-26 and
147-148).

MSHA states that the |l ength of the wal kway was 8 feet, but
that the nmeasured wal kway di stance fromthe access | adder to the
conpartment door was four to five feet |long, and that the
di stance fromthe wal kway to the ground bel ow was 8 feet. MSHA
states that the inspector based the violation on the fact that no
handrai|l was provided on the wal kway.

MSHA asserts that on the day of the inspection, the
i nspect or Aobserved that it had rained and the conditions were
slippery and nuddy on the wal kway (Tr. 20-26)@ and that after
interview ng the operator of the truck and observing the working
conditions, the inspector determned that a fall froma hei ght of
8 feet to the ground could result in an injury to the m ner.

MSHA concl udes that the inspector=s significant and
substantial (S&S) finding is clearly supported and nust be
upheld. In support of its conclusion, MSHA argues that it is
uncontroverted that Vul can had know edge that handrails were
required at the tine of the inspection. MSHA asserts that the
testimony and evidence shows that a retrofit kit was avail able
for the truck, and that the inspector testified that MSHA Adi d
not require Vulcan to purchase any particular type of retrofit
kit@ and Acould have built their own handrails@ (Exhibits R 1 and
2,

Tr. 30-31)

MSHA mai ntains that a reasonably serious injury could |ikely
follow froman 8-foot fall fromthe wal kway, and that it is clear
that the violation contributed to a nmeasure of danger for the
i ndi vi dual s exposed to the hazard.

MBHA asserts that it is reasonable to conclude that an
injury to the truck operator could have occurred in that the
i nspector testified that it was wet at the tinme of the
i nspection, and that Ait had rained during the day and there was
mud@, and that the inspector observed that the conditions could
have resulted in slipping and falling forma height of eight feet
with no protection fromfalling to the ground. Under the
ci rcunst ances, MSHA concl udes that the existing hazard could
result in a substantial possibility of an injury. MSHA cites the
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i nspector=s determnation that a | eg, back, or head injury was
reasonably |ikely, depending on how the mner fell, and supports
the inspector=s conclusion that it was reasonably |likely that a
serious injury would occur if the hazard renai ned unabat ed.

Under the circunstances, MSHA requests that the S&S citation and
proposed penalty assessnent of $220, be affirned.

Vul canzs Argunents

Vul can asserts that it conplied with section 56.11001, and
provi ded a Asafe neans of accessf to the operator:zs conpartnent of
the cited Euclid haul truck. Vulcan explains that access to the
operator=s conpartnment is gained by clinbing an eight foot |adder
attached to the front of the truck, and then stepping four feet
(approxi mately two steps) to the door of the operator:s
conpartnent. Respondent points out that personnel negotiate this
route by using the properly | ocated handhol ds which run
hori zontally and vertically along the short route to the
conpartment door, and that they also rely on their training
regardi ng procedures for safely accessing nobil e equi pnent.

Vul can mai ntains that until MSHA changed its policy in late
1995, these handhol d protections were never deened to be
i nadequate to neet the applicable safe access requirenents, and
they are in fact consistent with the recommendati ons i n MSHA=S
Cct ober 24, 1995, Program Information Bulletin regarding safe
access to nobile equi pnent which instructs that in the absence of
aretrofit kit, @greater enphasis should be placed on training and
proper |ocation of handholds.@ Vulcan concludes that in
establishing a new requirenment for handrails on haul trucks,
where such a requirenent has never before been construed, MSHA
has confused the concept of Asafe nmeans of accessi with Asafer
means of access.(l

Conceding that at the hearing it did not deny that the
installation of handrails provides an additional |evel of
protection for accessing nobile equipnment, Vulcan maintains that
it was this very consideration that notivated the Conpany, even
though it was not deenmed a mandatory requirenent, to follow the
handrail retrofit kit recommendation in the Program | nformation
Bulletin and install handrails on all trucks which had avail abl e
retrofit kits. However, Vulcan maintains out that this
additional |evel of protection does not decrease the adequacy of
the protection provided by the handhol ds as a neans of safely
accessing the operator:s conpartnent.

Vul can asserts that MSHA has apparently concl uded that
because handrails provide an additional |evel of protection,
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anyt hing el se, even the handhol d protection which has been the
sol e neans of safe access protection on this and other Euclid 300
Series trucks of 1980's vintage, is no longer sufficient to neet
the safe access requirenent of section 56.11001. Vul can

mai ntains that this conclusion is inconsistent with the actual
facts regarding access to the operator=s conpartnment, and with
the fact that its reliance on the properly | ocated handhol ds and
effective training has resulted in no accidents or injuries
related to novenent between the operator:=s conpartnent and the
top of the | adder.

Vul can mai ntains that MSHA-s argunent regarding the
i nadequacy of handholds is al so underm ned by the fact that it
has not raised any issue with respect to the relative safety of
the | adder leading up the front of the truck. To the extent any
fall hazard exists, Vulcan points out that the | adder clearly
presents an even greater fall potential C because unlike the
platformat the top the | adder, persons on the | adder absolutely
must hold onto the |ladder at all tinmes to keep fromfalling C
yet no requirenent for railings or fall protection has been
assert ed.

Vul can asserts that the utility and effectiveness of the
properly | ocated handhol ds as a neans for safely accessing the
operator:=s conpartment is not negated by the fact that handrails
provi de an additional |evel of protection. Wulcan suggests that
while an airbag in a haul truck operator:s conpartnent would
provi de nore protection than just the seat belts required under
section 56.14131, that fact, however, does not suddenly render
the seat belts inadequate.

Vul can maintains that in late 1995 or early 1996, MSHA
initiated a new enforcenent policy requiring handrails for hau
trucks and that the inspector conceded that this was the case.

Vul can states that the new policy is revealed in the March 1
1996, MSHA internal nmenorandumfrom Field O fice Supervisor Ral ph
Christensen to MSHA District Manager Jim Salois, which states in
pertinent part:

During an inspection this week, we were required to
establish the determ nation for requirenents of hand
railings and to apply themas directed recently by
Headquarters. (Exhibit R-2).

Vul can asserts that the nmenorandum and handr ai
Arequi renment s¢ were never communi cated to the respondent, and the
fact that this was a new interpretation is bolstered by the fact
that the subject haul truck and other simlarly configured trucks
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like it have been utilized in the mning industry for two decades
wi th handhol ds as the sol e neans of safe access. Yet, no
citations had been issued on this truck previously under section
56. 11001, and the inspector, with 18 years of experience, had
never issued a citation under this standard for trucks.

Mor eover, the inspector was unaware of any citation ever being

i ssued for the lack of handrails on trucks. However, at the tine
of the inspection, the inspector was fully aware of the Cctober
24, 1995 Program Information Bulletin recommending a Aretrofitd C
the termhe used in witing the citation.

Wth respect to the issue of retrofitting handrails on hau
trucks, Vulcan points out that the only information that it was
provided with prior to the issuance of the citation, was the
Cct ober 24, 1995 Program Information Bulletin which contains the
follow ng brief cooments on the | ast page of the bulletin:

Many ol der machi nes were manufactured with narrow

wal kways and handhol ds for access to cabs and

mai nt enance areas. \When practicable, these machi nes

shoul d be upgraded to provide adequate fall protection.
For sone nodels, retrofitted handrail kits are

avai l abl e from the manufacturer and should be

installed. Were kits are not avail able, greater

enphasi s shoul d be placed on training and proper

| ocati on of handholds. (Exhibit R 1).

Vul an argues that the bulletin distributed six nonths before
the citation was issued does not adequately notify the m ning
i ndustry that handrails are mandatory requirenents under 30
C.F.R " 56.11001, and in fact does just the opposite. Wulcan
points out that the bulletin qualifies the recomendation for
upgraded fall protection by indicating that this Ashoul d@ be
acconpl i shed Awhen practicable, @ but provides no expl anati on of
the term Awhen practicable.@ To add to the confusion, Wul can
points out that the final two sentences of the quoted bulletin go
on to say that handrails Ashoul df be installed when retrofit kits
are available fromthe manufacturer but if they are not avail able
then reliance on increased training and proper |ocation of
handhol ds i s appropri ate.

Vul can concl udes that the bulletin communication only
recommends an upgrade and in no way notifies the mning industry
t hat the handhol ds provided on haul trucks will no | onger be
deened an adequat e neans of safe access under section 56.11001,
and that this was in fact the interpretation of safety manager
Logdson and quarry superintendent WI son upon readi ng the
bulletin handrails reference. Further, Vulcan asserts that the
i nspect or acknow edged that he did not know how an operator could
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interpret a mandatory handrail requirenent fromreading the

bull etin and conceded that it instructs operators with trucks
that do not have retrofit kits available C |like 200 Series
Trucks which are simlarly configured wwth simlar fall potential
C that handrails do not need to be install ed. Vul can concl udes
that this is far fromthe across-the-board handrail requirenent
that the inspector referred to in describing MSHAs enforcenent
st ance.

Citing the Conm ssionss Areasonably prudent personf notice
test enunciated in Lanham Coal Co., Inc., 13 FMSHRC 1341, 1343
(Sept ember 1991), Wul can concl udes that based on the absence of
any MSHA enforcenent history with respect to requiring handrails
under section 56.11001 on haul trucks, the accepted practice of
relying on the properly | ocated handhol ds, and the m sl eadi ng
statenents in the information bulletin, a reasonably prudent
person could not construe fromthe | anguage of section 56.11001 a
mandatory requirenment for handrails on haul trucks.

Vul can mai ntai ns that MSHA:s new handrail requirenment was a
substantive rule requiring APA notice and coment rul emaki ng
before inplenentation. Conceding that courts accord consi derable
deference in review ng agency interpretations, Vulcan concl udes
that the new handrail rule should be accorded no deference
because it is inconsistent with past agency enforcenent and
policy, citing Moxrton International, Inc. v. Secretary of Labor,
18 FMBHRC 533, 539-540 (April 24, 1996) rejecting a new MSHA
interpretation of nethane regulation in absence of either proper
rulemaking, a policy letter or bulletin setting forth the new
interpretation, or a clear and consistent regulatory history.

Assum ng that the |lack of handrails constituted a violation,
Vul can nonet hel ess concludes that it cannot be deened to be
significant and substantial (S&S). Citing several Conm ssion
deci sions, Vulcan asserts the case law criterion for making an
S&S finding nust be based on the particular facts surroundi ng the
vi ol ati on.

Vul can argues that MSHA:s belief that the failure to instal
a handrail retrofit on the cited truck contributed to its eight
foot fall hazard At heory@ posed by persons noving fromthe top of
the | adder along the four feet of grating to the operator:s
conpartnent specifically ignores the effectiveness of the
properly | ocated handholds that run the length of the route to
t he conpartnent and provide a neans for avoi ding and preventing
exposure to any fall. Vulcan further believes that MSHA:s hazard
theory ignores the fact that this neans of safe access has been
utilized safely and effectively by mners for many years, and
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MSHA was unable to present any m ne specific evidence of an
accident or injury history related to accessing haul trucks.
Vul can contends that such a history sinply does not exist.

Vul can further argues that MSHA:s information bulletin also
denonstrates the absence of a discrete hazard in that it provides
t hat haul trucks which do not have manufacturer=s retrofit kits
avai l able can rely instead on increased training and proper
| ocati on of handhol ds. Consequently, trucks like the Euclid 200
Series and the Mack, which have virtually identica
configurations and access requirenents are in conpliance if
operators do exactly what Vulcan did in this case. |If those
identical fall potentials are not eval uated as even constituting
a violation C nmuch less a hazard C then such eval uati on cannot
change sinply because Vul canss truck was built by a manufacturer
who put a retrofit kit together.

Vul can mai ntains that there was no reasonable |ikelihood of
an injury resulting fromany contributory hazard in that the
handhol ds have been used safely and effectively due in |arge part
to the fact that Vul can enphasi zes safe access techniques inits
trai ning of personnel, and any hazard which could be associ ated
wi th novi ng between the | adder and the operator:=s conpartnent has
been dealt with by focusing on the proper use of handhol ds,
recogni zing slip and fall hazards, and mai ntaining clean surfaces
for accessing the cab. Additionally, to assist in the proper use
of the handholds and the | adder, a md-level platformis provided
on the truck so that lunch pails or materials can be set down so
hands are free to grip the | adder and handhol ds.

Vul can further points out that there has not been an injury
or accident related to a fall while accessing any haul truck at
the mne, or within the respondent:s M dwest D vision, and that
it has followed all five of MSHA:s suggested precautions for
avoiding slip and fall accidents as set out in its information
bulletin. Wulcan maintains that all of these precautions were
initiated years before the release of the bulletin and there is
no reasonabl e likelihood that the use of protections other than
handhol ds woul d cause injury. Under all of these circunstances,
Vul can concludes that there is no basis for the allegation that
the alleged violation is significant and substantial .

Finally, Vulcan asserts that it was not negligent in this
case and acted diligently in maintaining safety and conpli ance.
In support of this conclusion, it relies on the foll ow ng:

1). In providing fall protection on its haul trucks,
Vul can relied on the properly | ocated handhol ds which
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were provided by the manufacturer.

2). The handhol ds have been used safely and
effectively on the cited haul truck and other hau
trucks throughout the 1980's and 1990's, and there have
never been any truck access injuries or accidents at
the subject Quarry or in Vulcans Mdwest Division.

3). Throughout the 1980's and 1990's, MSHA has

i nspected the subject truck, and all other haul trucks,
none of which have had handrails, and has never issued
a safe access citation.

4). MSHAss October 24, 1995 Program I nformation
Bulletin was reviewed in good faith by Safety Manager
Logsdon and Quarry Superintendent WI son and
interpreted as confirmng that the handhol ds were
proper neans of safe access and in conpliance with MSHA
requirenents.

5). Nonetheless, all operations C including the

Quarry C on M. Logsdon:ss reconmendati on, nmade a good
faith effort to obtain handrails for their trucks
pursuant to MSHA-s recomrendati on.

6). Superintendent WIson contacted Rudd Equi pnent
and, when told that a retrofit kit was not avail able
for the Euclid 300 series, proceeded to follow the next
recommendation set out in MSHAss Bulletin C increased
safe access training. M. WIson conducted a training
session on safe access to nobil e equi pnent on January
23, 1996.

Vul can concl udes that its nmanagenent personnel nade a
t horoughly good faith effort to address MSHA:s concerns even
t hough they were under the specific inpression that they were in
full conpliance with applicable nmandatory safety requirenents,
and MSHAss reference to handrails in the bulletin was sinply a
recommendation. G ven the absence of any enforcenent history
regardi ng handrails, the absence of any Conpany injury or
acci dent experience involving access to haul trucks, and the
confusing and actually m sl eading informati on di ssem nated to the
m ning industry via MSHAss information bulletin, Vulcan maintains
that its personnel acted in an appropriate manner in dealing with
the situation

Fi ndi ngs and Concl usi ons

Fact of Violation
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Vul can is charged with a violation of nmandatory safety
standard 30 CF.R " 56.11001, for failing to provide an outside
retrofitted handrail along the el evated wal kway of the cited
series 300 Euclid haul age truck. Unlike mandatory safety
standard section 56. 15005, which requires the wearing of safety
belts and |ines when persons work where there is a danger of
falling, or section 56.11002, which requires handrails on
el evat ed wal kways, section 56.11001, provides as foll ows:

" 56.11001 Safe access.

Saf e neans of access shall be provided and nai nt ai ned
to all working places.

A Awor king placef is defined by 30 CF. R " 56.2, as Aany
pl ace in or about a m ne where work is being perforned.

On the facts of this case, | conclude and find that the
operator:=s conpartnment of the cited truck is Aa working place(l
within the definition of that termin section 56. 2. It is

obvious to ne that in accessing his operator=s conpartnent, and
operating the truck fromthat |location, the driver is in a
wor ki ng place. Further, although the inspector characterized the
grated steel path of travel by the driver in reaching the
conpartment as a Awal kway@ , it is nonetheless also a Atravel way(
as that termis defined in section 56.2 (Aa passage, wal k or way
regul arly used and designated for persons to go fromone place to
another(). The evidence in this case reflects that on any given
day, a truck driver walks to the | adder and clinbs on and off

his truck 2 or 3 tinmes daily. | conclude and find that this
constitutes a regular use of the wal kway or travelway by the
driver to access his operator:=s conpartnment working place.

In Summit I ncorporated, 13 FVMSHRC 1511 ( Septenber 1991),
former Comm ssion Judge John Morris affirnmed a viol ation of
section 56.11002, because of the failure of the mne operator to
install handrails along the wal kway of a backhoe. The wal kway
was el evated approximately 4 2 feet off the ground, and the
operator=s cab was | ocated on the front part of the backhoe, and
one could step out of the cab unto the wal kway and wal k down the
wal kway to the notor conpartnment. The perceived hazard Ai nvol ved
any worker who mght fall off a wal kway and be injured@ 13 FMSHRC
1513. These facts appear to be simlar to the instant case,
except for the fact that the inspector here cited the rather
general Asafe neans of access{ section 56.11001, rather than the
specific el evated wal kway handrail requirenment found in section
56. 11002, or the Adanger of falling@ safety belt and |ine
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requi renent of section 56.15005.

In Evansville Materials, Inc., 12 FMSHRC 12 (January 1990),
| affirnmed a violation of section 56.11001, because the operator
failed to provide a safe nmeans of access to a dredge anchored in
the mddle of a river. Enployees reached the dredge by neans of
a notorized
12 foot Ajohn boat@. The inspector issued the citation after
finding that the enpl oyees entering or exiting the boat to and
fromthe dredge had to step up three feet Awith nothing avail able
for a handhol di. The inspector testified that in the absence of
any handhol ds, or other neans of getting out of the boat, a
person could fall into the water or strike their head on the
boat. Although the inspector:s suggestion that a | adder be
installed as a neans of accessing the dredge fromthe boat was
not adopted because it was inpractical, the violation was abated
after the operator wel ded handhol ds to the dredge deck.

In Mechanicsville Concrete, 16 FVMSHRC 1444, 1458 (July
1994), former Comm ssion Judge Arthur Ancthan affirmed an AS&S)
violation of 56.11001, after finding that a front-end | oader that
had a build-up of oil grease on the | adders and pl atform | eadi ng
to the driver=s cab exposed the driver to a danger of slipping
and falling 6 to 8 feet. The judge concluded that a safe neans
of access was not provided for the driver, but I find nothing to
suggest that protective handrails or other devices were required,
and | assune that the violation was abated by cl eaning up the
cited oil and grease buil d-up.

MBHA:s Safe Access to Mbile Equi pnment Program | nformation
Bul l etin

MSHA Program I nformation Bulletin No. P95-22, Cctober 24,
1995, Safe Access to Mobile Equi pnent, was issued Ato informthe
m ni ng conmuni ty about the high nunber of serious mning
accidents associated with slips and falls from nobile equi prent§.

The bulletin does not nention any mandatory safety standard, and
in particular, makes no nmention of section 56.11001. It states
in relevant part as follows (Exhibit R 1):

Modern equi pnent is designed to mnimze slip and fal
hazards; but |arge nmachinery, new or old, can require
access at heights with a fall potential that can cause
serious injury. These concerns should be addressed by
the m ne operator, nobile equi pnent operator, and

mai nt enance personnel. MSHA has conpiled the foll ow ng
nmobi | e equi pnent precautions to reduce the nunber of
slip and fall accident in m ning:
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Equi pment shoul d be inspected for icy, wet,

or oily areas at the start of each shift and
whenever conditions dictate. Before clinbing
on, off, or around nobil e equi pment, footwear
shoul d be free of nud or other substances
that coul d cause sli pping.

Persons clinbing on or off nobile equipnent
shoul d face the nmachine. Both hands shoul d
be free for gripping the | adder, handrail, or
handhol d. When necessary, a cord, rope, or
other line should be used to |ift and | ower

[ unch pails, thernos bottles, or tools.

Wl kways should be no less than their

ori ginal manufactured w dths, constructed
with slip-resistant surfaces, and securely
attached. Unobstructed access shoul d be
provided to all areas of the machine where a
person m ght travel

Handhol ds or handrails should be within easy
reach at critical |ocations.

Mobi | e equi pnent operators and mai nt enance
personnel should be trained to recognize slip
and fall hazards to reduce the risk of

acci dent s.

Many ol der machi nes were manufactured with narrow

wal kways and handhol ds for access to cabs, and

mai nt enance areas. \Wen practicable, these machi nes

shoul d be upgraded to provide adequate fall protection.
For sone nodels, retrofitted handrail kits are

avai |l able fromthe nmanufacturer and shoul d be
installed. Were kits are not avail able, greater

enphasi s shoul d be placed on training and proper

| ocati ons of handhol ds. (Enphasis Added).

MSHA:s post-hearing brief has no discussion concerning the
bull etin. However, in the course of the hearing, MSHAs counsel
took the position that Vulcan was required to have Aa retrofit
kit or sonething equival ent, sone kind of handrail to prevent the
enpl oyee fromfallingd (Tr. 13), and stated as follows at (Tr.
175-176) :

* * * the position of the secretary is as follows is
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that the regulation --- you interpret the regul ation,
safe access, it=s clear fromthe interpretation of that
regul ation that a handrail was necessary in this

i nstance. Everybody recogni zed that there was a hazard
of soneone falling fromthat platform And as far as
all these interpretive bulletins, no ones testified
saying that it was required to buy a retrofit kit. You
know, theress nothing in those docunents, and that-s
what were going to be saying, Judge, in our brief.

JUDGE KOQUTRAS: It says here, though, that for sone
model s retrofitted handrail kits are avail abl e and
shoul d be install ed.

ATTORNEY ALVAREZ: Ri ght. Avai | abl e, Judge. And
soneone coul d have call ed MSHA and said, do we have to
buy it? No.

JUDGE KOUTRAS: And shoul d be install ed.

ATTORNEY ALVAREZ: Should be install ed doesnt nean
shal |l be installed, doesnst nean shall buy it. There:s
a difference between the shall and the shoul d.

The concl udi ng paragraph of the bulletin states that Aol der(
machi nes equi pped with handhol ds for access to cabs be upgraded
Awhen practicabl ef to provi de Aadequate fall protection@, with no
further explanations other than the statenents that avail abl e
retrofitted handrail kits should be installed, and if not
avai |l abl e, Agreater enphasis should be placed on training and
proper |ocations of hanholdsf. In short, the bulletin, on the
one hand, seem ngly suggests that retrofitted handrail kits, if
available, wll provide fall protection, but on the other hand,
if such kits are not avail abl e, equival ent protection may be
provi ded by greater enphasis on training and proper |ocations of
handhol ds. I nspector Chicky agreed that a m ne operator or M.
W son reading the bulletin would conclude that this was the case
(Tr. 61-62).

MSHA:s assertion that Ait is uncontrovertedf that Vul can had
know edge that handrails were required at the tinme of the
inspection is without nerit. Safety director Logsdon and
quarry superintendent WIlson testified credibly that based on the
| anguage of the bulletin, they had no reason to believe that the
installation of handrails as a neans of conpliance with
section 56.11001, was mandatory. Their lack of know edge in this
regard i s supported by Inspector Chickey=s testinony, which is as
follows at (Tr. 51):
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Q Under this particular programinformation bulletin,
how woul d soneone know that handrails are required
under that section of part 567

A. | donst know. | donst know how t hey woul d know, but
as an inspector handrails to prevent falls are what we
recommend i n nunerous places besides haul age trucks.

G ven the fact that the cited truck was equi pped with
handhol ds that had obvi ously been acceptable prior to the
i ssuance of the citation in this case, and coupled with the fact
t hat Vul can had i npl enented several precautionary training and
preventive neasures to address a potential hazard that it has
readi | y acknow edged, | cannot conclude that any reasonably
prudent person with that know edge and reading the MSHA bulletin
woul d recogni ze or reasonably believe that handhol ds were no
| onger acceptable as a neans of conplying with section 56.11002,
and that retrofitted handrails were required.

| find nothing in the bulletin that inposes any nmandatory or
regul atory obligation on Vulcan to install a retrofitted handrai
on the cited truck in question. Further, | cannot concl ude that
the bulletin is a statenent of MSHA=s policy interpretation or
application of any particular mandatory safety standard. |
conclude that the bulletin was published pursuant to MSHA=sS
general authority under the Act to dissem nate information
concerning a nyriad of mne safety and health matters. After
careful scrutiny of the bulletin, I conclude and find that its
purpose is precisely what is stated on the face of the docunent,
namely, to informthe general mning community about accidents
associated wth slips and falls from nobil e equi pnment. The
bul l etin further conmuni cates an MSHA conpil ati on of nobile
equi pnent precautions to reduce such incidents. | further
conclude and find that the bulletin is informational and does not
constitute a substantive Anew handrail rule@ that requires APA
noti ce and comment rul emaki ng. Under the circunstances, Vul can=s
argunents to the contrary ARE REJECTED. Any suggestion by NMSHA
that the bulletin inposed an obligation on Vulcan to instal
retrofitted handrails as a neans of conplying with section
56. 11001, is |ikew se REJECTED.

The All eged Violation

The inspector cited the violation out of concern that a
potential slip and fall hazard of
8 feet existed fromthe el evated access travelway to the ground
bel ow. He believed such a hazard woul d exi st when the vehicle
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operator wal ks to and from his operator:=s conpartnment under wet
or nmuddy working conditions (Tr. 25). Contrary to MSHA=S
assertion in its brief that Aon the day of the inspection the

i nspector observed that it had rained and the conditions were
slippery and nuddy on the wal kway(@, the inspector testified that
at the time of his inspection Al don:t believe it was wet or
muddy. It was early in the norning , | donst believe the rain
had started yet. It was probably sonme danpness due to noisture
fromthe night@ (Tr. 34). He confirnmed that the rain started
later in the day (Tr. 35).

The inspector stated that Awe | ook at el evated areas and
general ly we suggest handrails or sonme neans of prevention{ (Tr.
26). He confirnmed that although he has cited violations of
section 56.11001, in Avarious other situations, elevated areas,
he had never previously cited any trucks for lack of handrails
(Tr. 40, 45).

| take note of the fact that on the face of the citation the
i nspector specifically cited the absence of a retrofitted
handrail as the basis for the alleged violation of section
56. 11001, and the citation was abated after the handrail was
i nstal |l ed. Notw t hstanding his denials to the contrary, there
is a strong inference that the inspector believed the bulletin
mandated the installation of a retrofitted handrail as a nmeans of
conplying with section 56.11001.

As noted during the hearing, | find the bulletin to be
rat her confusing and contradictory. The |isted Aprecautionsf
acknow edge the presence of handhol ds on nobil e equi prent, and
caution that Aboth hands should be free for gripping the | adder,
handrail, or handhol di, and that AHandhol ds or handrails shoul d
be within easy reach at critical |ocations. Further, the
i nformati on provided can reasonably be interpreted to permt the
use of handhol ds at proper |ocations and increased enphasis on
training as a neans of conpliance when handrail retrofit kits are
unavailable. In this case, | conclude and find that Vul can=s
credi bl e evidence establishes that handrail retrofit kits were
not available for the cited truck in question when the violation
was cited.

The critical issue in this case is whether or not a safe
means of access was provided for the cited truck in question. In
this regard, | find nothing in section 56.11001, that nandates
handrails as the only neans of providing safe access to the
operator:=s conpartnent of the cited truck in question. |[|f NMSHA
believes that handrails are mandatory for all haul age truck
el evat ed wal kway areas Aacross-the -board@, it is free to
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initiate proper notice and conmment rul emaki ng.

It may al so consider citing section 56.11002, which requires
handrails on el evat ed wal kways, or section 56. 15005, which
requires the use of safety belts and lines where there is a
danger of falling.

Nei ther party in this case produced any of the truck drivers
to provide first hand testinony concerning access to the
operator=s conpartment. Safety director Logsdon testified
credi bly that he has clinbed on and off the truck in question and
al ways used the handhol ds as a nmeans of access. The absence of a
handrail to his rear did not bother him and as |ong as he had
good footing and contact with the handhol d, he believed the
handhol d woul d prevent a stunble or a fall (Tr. 121-122).

Al t hough M. Logsdon indicated that he would not feel confortable
using only the handholds if the travelway were covered with ice
and snow, he confirnmed that he would renove the snow or ice

bef ore accessing the operator=s cab (Tr. 121-123).

Vul canzs safety director Logsdon testified credibly that
Vul can conducts regul ar safety training and neetings covering all
of the precautions noted in MSHAss bulletin. Quarry
superintendent WIson confirnmed that safety neetings concerning
slip and fall hazards when nounting and di snounting nobile
equi pnent and net hods of clinbing are conducted at the mne. He
al so confirmed that Vulcan installed a small | edge on the truck
so that the operator can
pl ace his lunch bucket on it and have his hands free while
clinbing up the access | adder, and that drivers are required to
conduct pre-operational inspections of the truck (Tr. 123, 134,
152) .

| nspector Chi ckey acknow edged that handhol ds were in fact
| ocated within easy reach along the access way to the truck
operator=s conpartnment as shown in phot ographic exhibit
R-4-1, and that the handhol ds were proper (Tr. 48, 51). The
i nspector confirmed that handhol ds were | ocated directly above
the grated travelway along the top of the wi ndshield of the
operator=s conpartnment and along the top of the conpartnent
doorway next to the travelway (Tr. 48-50).

The i nspector described the wal kway as an Aopen grated
wal kway which is one of the better ones to havefl (Tr. 35), and
there is no evidence that the wal kway was obstructed or otherw se
not in conformance with MSHA=s bull etin suggestions.

Al though the travelway was 8 feet long, there is no evidence
that the truck operator travel ed that distance to access his
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conpartment, or that his duties required himto wal k al ong the
entire travelway. |Indeed, the inspector confirnmed that no one
woul d wal k beyond the conpartnent door, and he described the
potential fall hazard zone as the area between the top of the
truck ladder to the entrance of the operator:=s conpartnent, a
di stance of 4 to 5 feet (Tr. 25, 50). Further, the photograph
exhibit reflects that the handrail installed to abate the
citation does not extend beyond the doorway to the operator:s
conpart ment .

| conclude and find that the |ocation of the all eged absence
of a safe neans of access was the 4 to 5 foot distance that the
truck operator would wal k to reach his operating conpartnent
after clinbing the | adder to board the truck. | further concl ude
and find that a driver would only need to take two or three steps
fromthe | adder to reach the conpartnent.

The i nspector confirned that handhol ds were | ocated within
easy reach along the access to the cited truck conpartnent. A
handhol d was | ocated directly above the platformat the top of
the | adder, along the top of the w ndshield, and along the top of
t he conpartnment door next to the platform (Tr. 48-50). Thus,
conclude and find that at each step of the way, fromthe top of
the truck | adder to the door of the driver:zs conpartnent, a
driver taking two or three steps to travel the 4 or 5 feet to the
conpartment door woul d have handhol ds readily and easily within
reach for his use. Under the circunstances, and notw thstandi ng
t he absence of a handrail, | conclude and find that the handhol ds
provi ded a safe neans of access for the truck operator to reach
the operating conpartnment, and that this neans of access was in
conpliance wth section 56.11001. Accordingly, | conclude that
MSHA has not shown that Vulcan failed to provide a safe neans
of access in this case, and the contested citation IS VACATED

ORDER

Based on the foregoing findings and conclusions, IT IS
ORDERED AS FOLLOWS

1). VWulcan=ss contest of the alleged violation cited in
section 104(a) AS&SiE Citation No. 4105681, May 7, 1996,
30 CF.R " 56.11001, IS GRANTED

2). Section 104(a) AS&SH Citation No. 4105681, May 7,
1996, citing an alleged violation of mandatory safety
standard 30 CF.R " 56.11001, IS VACATED, and MSHA:s
proposed civil penalty assessnent of $220, |S DEN ED
and DI SM SSED.
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Ceorge A Koutras
Adm ni strative Law Judge

Di stribution:

Raf ael Al varez, Esq., Ofice of the Solicitor, U S. Departnent of
Labor, 230 S. Dearborn St.,
8'™" Floor, Chicago, IL 60604 (Certified Mail)

WIlliam K. Doran, Esq., Smth, Heenan & Althen, 1110 Vernont
Avenue, N. W, Washington, D.C 20005 (Certified Mil)
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