FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

1730 K STREET N.W., 6TH FLOOR
WASHINGTON, D.C. 20006

Sept enber 26, 1996

SECRETARY OF LABOR, : Cl VI L PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH :
ADM NI STRATI ON ( MSHA) , : Docket No. LAKE 96-103- M
Petiti oner : A . C. No. 20-00773-05525-A
v ; Lyon Sand & G avel

RAYMOND P. ERNST, EMPLOYED
BY LYON SAND & GRAVEL CO ,

Respondent
SECRETARY OF LABOR, : Cl VIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH ;
ADM NI STRATI ON ( MSHA) , ; Docket No. LAKE 96-104-M
Petitioner : A.C. No. 20-00773-05524-A
V.
SCOTT BANDKAU, EMPLOYED BY ;
LYON SAND & GRAVEL CO., : Lyon Sand & G avel
Respondent :

ORDER OF DI SM SSAL

Bef or e: Judge Merlin

These cases are petitions for the assessnent of civil
penalties filed by the Secretary of Labor against respondents,
Scott Bandkau and Raynond P. Ernst, under section 110(c) of the
Federal M ne Safety and Health Act of 1977, 30 U S.C. § 810(c),
hereinafter referred to as the “Act”. Respondents seek to have
the petitions dism ssed on the ground that the Secretary has
failed to act in a tinely manner.

These cases involve one citation and four orders issued to
respondents’ enployer, Lyon Sand & G avel Conpany, under section
104(d) of the Act, 30 U.S.C. 8§ 814(d), for alleged violations of
the Act and its mandatory standards. The five violations were
i ssued on Septenber 21, 1994.

On February 26, 1996, the Secretary i ssued notices of proposed
civil penalty assessnents against respondents and on March 22,
1996, respondents tinely requested a hearing. 29 C F. R § 2700. 26.
The Secretary had 45 days after recei pt of the hearing requests to
file his penalty petitions. 29 CF.R 8§ 2700.28. In these cases
the Secretary received respondent Ernst’s hearing request on
March 26, 1996, and respondent Bandkau’'s request on March 27, 1996.



Therefore, the petitions were due on May 10, 1996, and My 13,
1996, respectively. 29 C F.R § 2700. 8.

The Solicitor failed to file the penalty petitions. On
June 4, 1996, orders were issued to the Secretary to show cause
wi thin 30 days why these cases should not be dism ssed for
untinmely filing.

On July 12, 1996, the Solicitor filed the penalty petitions.
The petitions were acconpanied by a notion for |eave to file them
out of time which offered the foll ow ng expl anati on:

The Secretary devoted many hours of reviewto the
above-captioned case in order to determne if a civil
penal ty was appropriate based on the facts as known to
him This review required the scheduling of neetings
between interested parties, both Iive and by phone
whi ch took considerable tinme and effort. Therefore,
the Secretary was not able to reach a concl usi on about
whether to file a Petition for Assessnment of Cvil
Penalty in the instant case before now.

On August 13, 1996, respondents filed a notion to di sm ss.
Respondents conplain that the penalty petitions were not filed
within the required 45 days and point out that they were not
filed until after show cause orders were issued. Respondents
further conplain that the subject citation and orders were issued
on Septenber 21, 1994, al nost 22 nonths before the penalty
petitions were filed. It is respondents’ assertion that the
Secretary has failed to denonstrate adequate cause and they have
been prejudiced by the del ays.

On August 22, 1996, the Solicitor filed a letter stating
that he would not be filing additional notions.

The Comm ssion permts late filing of penalty petitions
where the Secretary denonstrates adequate cause for the delay and
where the respondent fails to show prejudice fromthe del ay.

Salt Lake County Road Departnent, 3 FMSHRC 1714, 1716 (July
1981); Rhone-Poul enc of Wonm ng Co., 15 FMSHRC 2089 (Cct. 1989).




The reasons offered by the Solicitor in these cases to
justify the late filings fall short of what is required for a
show ng of adequate cause. The Solicitor makes the briefest of
responses which contains only general statenents about events
whi ch al |l egedly caused the untineliness. The specific circum
stances are not addressed. The Solicitor refers to many hours of
review, but the actual tines spent and the chronol ogy of those
times are undi sclosed. He nentions many neetings between inter-
ested parties, but does not say who the parties were or when the
nmeetings took place. Finally, the Solicitor fails to suffi-
ciently answer respondents’ allegations because he does not
di stingui sh between the delay in filing the penalty petition and
the delay in the investigation phase. Because the Solicitor’s
expl anation is general and vague, it could apply to any 110(c)
case where tineliness becones an issue.

In Janes Lee Hancock, Enployed by Pittsburg and M dway Coal
Conpany. 17 FMSHRC 1669 ( Septenber 1995), | granted requests
fromthe Solicitor for extensions of tine to file the penalty
petition and rejected clains that there were undue del ays by
MSHA during its investigation and by the Solicitor in filing the
penalty petition. However, in Hancock the Solicitor provided a
detail ed exposition of the problens encountered in considering
the case as well as the sequence of events that occurred. Based
upon those circunstances, he justified the time used by the
Secretary both in investigation and in filing the penalty peti-
tion. The Solicitor here has done none of these things.

It is axiomatic that section 110(c) is an integral and
i nportant part of enforcenent under the Mne Act. Wen Solici-
tors are confronted with allegations such as those made by the
respondents here, they nust do nore than recite generalizations
unrelated to what transpired in the case.

Because there has been no show ng of adequate cause, it is
not necessary to reach the issue of prejudice.



In light of the foregoing, the Solicitor’s nmotion to file
the penalty petitions out of tinme is DEN ED.

It is ORDERED that these cases be DI SM SSED.

Paul Merlin
Chi ef Adm nistrative Law Judge
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