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These cases are before ne upon the Conplaint by the
Secretary of Labor on behalf of Kenneth H Hannah,
Philip J. Payne, and Floyd Mezo, pursuant to Section 105(c)(2) of
the Federal M ne Safety and Health Act of 1977, 30 U S.C. " 801,
et. seq., the "Mne Act", alleging that the Consolidation Coal
Conpany (Consol) suspended these mners in violation of Section
105(c) (1) of the Act.' In particular, in the Secretary's
Compl ai nt before this Comm ssion, as in their initial Conplaint
filed wwth the Mne Safety and Health Adm nistration (MSHA), it
is alleged that "[o]n April 13, 1994, we were suspended with the
intent to discharge by Consolidation Coal Conpany, Rend Lake
M ne, after [sic] exercised our statutory protected right to
refuse to work under conditions that we in good faith felt to be
unsaf e regardi ng energi zing power underground follow ng an
unpl anned mine fan stoppage on April 9, 1994 "2

! The Conplainants were initially suspended with intent to
di scharge, however, by decision of an arbitrator on April 25,
1994, they were reinstated w thout backpay. The Conpl ai nants
here seek back pay for the 12 days they were suspended (Joint
Exhi bit No. 1).

2 In his post-hearing brief, the Secretary for the first



VWhile the Mne Act grants mners the right to conplain of a
safety or health danger or violation, it does not expressly grant
the right to refuse to work under such circunmstances. However,
the Comm ssion and the courts have inferred a right to refuse to
work in the face of a perceived danger and this right is now well
established. See Secretary on behalf of Cooley v. Otawa Silica
co. 6 FMSHRC 516, 510-21 (1984) aff'd, 780 F.2d (6th Cr. 1985);
Price v. Monterey Coal Co., 12 FMSHRC 1505, 1514 (1990).

Mor eover, a mner exercising such a work refusal is not required
to prove that a hazard actually existed. Secretary on behal f of
Robi nette v. United Castle Coal Co., 3 FMSHRC at 812. In order
to be protected, work refusals need only be based upon the
mner's "good faith, reasonable belief in a hazardous condition."
Id; see also Glbert v. FMSHRC, 866 F.2d 1433, 1439
(D.C. Gr. 1989). However, the conplaining mner has the burden
of proving both the good faith and the reasonabl eness of his
belief that a hazard existed. Robinette, 3 FMSHRC at 807-12;
Secretary on behal f of Bush v. Union Carbide Corp., 5 FMSHRC 993,
997 (1983). A good faith belief "sinply neans an honest beli ef
that a hazard exists." Robinette, 3 FMSHRC at 810. This
requirenent's purpose is to "renove fromthe Act's protection
work refusals involving fraud or other forns of deception.” |Id.

The critical issue in these cases is whether the individual
Conpl ai nants, at the tinme they refused the direct work orders of

time presents the additional conplaint that Hannah's protected
rights were also interfered with when he was purportedly
threatened with renmoval fromthe Mne Safety Commttee. Wile
this new theory of discrimnation could perhaps have been joi ned
by a tinely anended conplaint pursuant to Rule 15, FED.R CIV P.,
no such anendment has been filed. 1In any event, anmending the
conplaint at this |ate stage would be prejudicial to Respondent,
denying it the opportunity to present evidence on this new issue
and to argue and brief the issue. See 3 More's Federal Practice
& 15.08[ 4] .



M ne Superintendent Joseph Wetzel, Maintenance Supervisor John
Moore (and in the case of Hannah the additional work order of
Foreman Gary Phel ps) on April 10, 1994, (after being advised that

State M ne Inspector Bill Sanders had, in effect, addressed their
safety concerns) entertained a good faith, reasonable belief in a
hazardous condition justifying their continued work refusal. The

Conpl ai nants case in this regard was articulately stated at
heari ng by Kenneth Hannah. Hannah continues to work for Consol

at the Rend Lake M ne as a surface electrician. He was al so
wor ki ng in that capacity on April 10, 1994. He has no

under ground m ni ng experience. Hannah was called at hone in the
early nmorning hours of April 10 to restore power to the mne. He
had previously worked on the 4:00 p.m to 12:00 m dni ght shift on
April 9 when power was | ost and the ventilating fans shut down.

Hannah was aware that the third of three fans cane back on
at 12:20 a.m on the 10th. On the latter date at around 11:00
a.m, as he was entering the wash house, Conpl ai nants Payne and
Mezo asked Hannah, as a nenber of the mne safety commttee, to
represent themin a neeting with m ne managenent about the fan
st oppage. They were concerned because pre-shift examners told
themthat an inspection of the secondary escapeways had not been
properly performed after the stoppage. They also told Hannah
about a prior neeting concerning this matter wi th Mi ntenance
Supervi sor John Moore.

Hannah testified that, in preparation for neeting with
Moore, he first talked with several of the m ne exam ners, nanely
Gary Cook, Wesley Dickey and Gary Richardson. According to
Hannah, they reported that the m ne should have been checked in
its entirety, including the secondary escapeways, before
re-energizing the mne.® The Conplainants then nmet again with
Moore. Hannah expl ai ned what he had been told by the exam ners

21t is not disputed that several of the mine exam ners,
i ncludi ng D ckey, had been infornmed after a fan stoppage several
weeks before this incident that state mne inspector Sanders had
ruled that an inspection of the secondary escapeways was not
required as a result of a fan stoppage. This determ nation was
apparently never chall enged although there were procedures



and asked Moore if he knew whet her the exam nation was proper.
Moore responded that he did not know since he was not experienced
in production. Hannah admtted that he too did not know the
answer since he was a "surface" man.

Moore then indicated that he would call soneone with the
necessary experience, nam ng Assistant M ne Superi nt endent
Rick Harris. Moore also called for the mne exam ners to cone
into his office. Three of the exam ners then entered the office
and m ne exam ner D ckey opined that the m ne had not been
properly exam ned followi ng the fan stoppage since the secondary
escapeways had not yet been exam ned. Moore conpleted his phone
call with Harris and reported to the Conpl ai nants that, according
to Harris, the m ne exam nati on had been "done right". Hannah
reportedly then told More that the m ne exam ners di sagreed and
that they needed to get the "proper people" out to the mne to
make sure that it was safe. According to Hannah, he then read
from provi sions of the Labor-Minagenent Contract (The Nati onal
Bi t um nous Coal Wage Agreenent of 1993) to the effect that, if
t here was di sagreenent between the m ners and managenent and that
if it involved state or federal law, that the appropriate
officials were to be contacted. Hannah maintains that he then
told Moore that the "state man", presunably a state m ne
i nspector, should be called imediately and that More refused to
call him Hannah further maintains that he then told More to
get the "state man" on the phone and that he could talk to him
hi msel f but that More refused and told the Conplainants to go
back to the wash house.

Accordi ng to Hannah, Modore | ater appeared at the wash house
and reported that the "state man" said it was okay to return to
wor k. Hannah maintains that he then told Moore that the
Conpl ai nants thensel ves had to call the "state man" and that
Moore refused the request. The Conpl ai nants then invoked their
"safety rights". Hannah nmaintains that he, in fact, asked More
if he could call and talk to state m ne inspector Sanders and
Moore refused and refused to call Sanders hinself. Hannah
testified that he did not thereafter call |Inspector Sanders
hi msel f because he believed that he was forbidden to use the
t el ephones w t hout perm ssion.

avai lable to do so. There is no evidence, however, that any of
t he Conpl ai nants were aware of this ruling at the tine they
exercised their work refusal.



Hannah testified that Phelps, his foreman, thereafter
directed himto put power in the m ne and Hannah refused, noting
that there were m ne exam ners underground at the tinme. Phelps
t hen gave Hannah a direct order to turn on the power and Hannah
refused, stating that with two m ne exam ners underground he
woul d not take the chance of an explosion. Hannah maintains that
he then said he was again exercising his individual rights
because, if there were an electrical fault with nmethane present,
he could trigger an explosion that would kill or nmaimthe
exam ner s under gr ound.

According to Hannah, Moore then al so gave hima direct order
to turn on the power and Hannah again refused with the sane
expl anati on. Hannah mai ntains that he had other work to do and
Moore then told himto return to that other work. Hannah was
|ater called to Superintendent Wetzel's office where Wetzel was
attenpting to ascertain from Payne and Mezo the |aw they were
cl ai m ng was broken. Hannah intervened, advising Wtzel that
they were in fear of creating an explosion and killing thensel ves
and ot hers.

Hannah then returned to his regular duties but was called
later to a neeting. State Inspector Sanders was present. Hannah
asked Sanders whether the mne inits entirety was required to be
exam ned foll owi ng a power outage and fan stoppage. Sanders
expl ai ned that escapeways need be exam ned only once every 24
hours and did not need to be re-exam ned after a power outage for
that reason alone. Sanders further stated that it would be safe
to turn on the power. Apparently satisfied by Sanders that it
was neither a violation nor a hazard Hannah then told the
Conmpl ai nants to turn on the power and return to work. According
t o Hannah, Superintendent Wetzel then told the Conplainants the
matter was not over and that they were subject to discipline and
the renoval of Hannah as safety comm tteenan.

Conpl ai nant Fl oyd Mezo al so volunteered to work on the
nmorni ng of April 10, 1994, because of the fan outage. Hi s orders
fromforeman Johnny Moore were to turn the power back on. He and
Conpl ai nant Payne were waiting in the wash room when sone of the
pre-shift exam ners returned from underground. He overheard
their conversation that they had not inspected the escapeways.
Mezo testified that he and Payne then went to Moore's office
reporting this apparent problem More indicated that he was not
a mne exam ner and did not know whet her the exam was adequat e.
He agreed, however, to find out. Mbore then telephoned soneone
and Mezo and Payne returned to the wash house. Mezo then asked
safety comm tteeman Hannah to represent themin further neetings.

Mezo mai ntains that Hannah thereafter did all of the talking for
t he Conpl ai nants and that he never said another word. Mezo

5



mai ntains that, during the neeting with More, Hannah had asked
for Moore to call the state m ne inspector and that Moore refused
several tines to allow Hannah to use the phone hinself.

Mezo recal | ed, however, that Mbore, at the second neeting,
said that they had, in fact, called the "state" and the "state"
said their procedures were "okay". Significantly, Mezo
acknow edged that there were tel ephones avail abl e out si de of
Moore's office and in the conmuni cati ons room Mreover, Mezo
admtted that he made no effort to use those phones.

Furthernore, he was unaware of any rule that would prevent him
fromusing the phones. Mezo also observed that Hannah did, in
fact, later use a telephone at the mne to contact another safety
man. Follow ng the neeting wth state inspector Sanders, Hannah
told Mezo and Payne to go back to work.

Conmpl ai nant Philip Payne, an underground nmechanic wth 15
years experience, testified that he too was called back to the
mne on April 10 to help restore the power. He confirnms Mezo's
testinmony in significant respects. Payne also recalls that
Hannah, in fact, used a mne tel ephone to call a UMM
representative. Payne maintained that neither he nor Mezo had
access to a tel ephone but, as a matter of fact, did not even
think of using it. He believed that the tel ephones were not to
be used without perm ssion. He further nmaintains that, since he
did not believe he had the authority to use the phone, he did not
call the state inspector hinself.

Fromthe credible testinony of Foreman Moore, however, it is

apparent that the Conplainants were m staken as to when Mbore
declined to call State M ne Inspector Sanders. Mbore testified
that he did not, at either of the two neetings in his office,
refuse to call State Inspector Sanders nor did he refuse to allow
any of the Conplainants to use the tel ephone to call Sanders.

| ndeed, Moore testified that he was never asked at these neetings
to call any inspector nor was he ever asked perm ssion to use the
tel ephone. Furthernore, he was not aware of any rule barring the
use of the tel ephone. According to Moore, it was only after the
second neeting in his office, when Hannah had al ready insisted
that the state inspector be present at the mne, after the
Conpl ai nants had already refused to work and after Moore had
call ed M ne Superintendent Wetzel to cone to the mne, that the
Conpl ai nants asked himto call the state inspector apparently to
have himcone to the mne. Moore declined to do so at this point
intime since Wetzel was then on his way to the mne site. Moore
testified that such a decision would then have been up to Wt zel.

Donal d Ni bl et, Comruni cati ons Coordi nator at the Rend Lake
Mne, testified that around 12:30 in the afternoon on April 10
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Hannah asked to use the telephone. N blet testified that he
furni shed Hannah the tel ephone nunber of UMM official Oxnard and
t hat Hannah thereafter used the tel ephone hinself. According to
Ni bl et, Hannah never stated that he had perm ssion to use the
phone. N blet also testified that mners do not, as a practice,
ask perm ssion before using the mne tel ephone and so far as

Ni bl et knew it was not necessary to have perm ssion to use the
phone. Ni blet observed that Hannah di al ed the tel ephone hinself
and that he, N blet, stepped outside while Hannah made his call.

Tom Sanpl es, a mai nt enance supervi sor, overheard the
conversation in More's office and heard More | ater advise the
Compl ai nants that M. Phares had contacted State |Inspector
Sanders. He recalled that the Conpl ai nants neverthel ess insisted
that the state inspector appear at the mne in person and inform

t hem personally. Sanples did not hear any of the Conpl ai nants
ask Moore to call the state inspector nor did they ask to use the
t el ephone. Sanpl es observed that, as Hannah came out of More's
of fice, he said he needed to use a tel ephone and Sanpl es advi sed
himthat there was a phone in the corner. Sanples testified that
he then stepped aside to give Hannah privacy but that he did not
see himactually use the phone.

Wthin the framework of the credible evidence, | indeed nust
concl ude that when the Conpl ai nants were advi sed by More, in
particular, and | ater by Wetzel that State |nspector Sanders had,
in fact, been contacted regarding their concerns (about re-
energizing the mne following a fan stoppage w thout a specific
exam nation of the secondary escapeways) and had concl uded t hat
there was no safety hazard and that the procedures were legally
perm ssible, their work refusal could no | onger be considered
reasonable or in good faith. Cdearly, if the Conplainants did
not believe in the statements of mne officials regarding their
conversations with State I nspector Sanders, it was incunbent on
themto call Sanders thenselves.® | find Consol's witnesses to
be the nore credible on this issue and concl ude that any of the
Conpl ai nant' s coul d have used the avail abl e tel ephones at any
time, that there was no policy prohibiting the use of the phones
for this purpose and that Hannah hinself used the tel ephone in
calling another union official wthout any specific permssion to
do so, thus directly discrediting his own testinony. The

“ By obtaining this information fromthe state mne
i nspector Consol had thereby fulfilled its obligation to address
t he percei ved danger that had been comruni cated by the
Conpl ai nants. See Braithwaite v. Tri-Star mning, 15 FMSHRC
2460 (1993).



Compl ai nants' failure to either accept the reported statenments of
Sanders or verify those statenents by calling Sanders thensel ves
and their continued refusal to work w thout Sanders' physical
presence was unreasonable. Their continued refusal to return to
wor k coul d not thereafter be considered to be based upon a good
faith, reasonable belief in a hazard. This conclusion is
reinforced by the fact that when State | nspector Sanders | ater
arrived at the mne his opinion was the sane as reported by m ne
officials and that the Conplainants then accepted Sanders
conclusions and returned to work. Accordingly, their continued
wor k refusal was not protected and their suspension by Consol for
that continued work refusal nust stand.

ORDER

This discrimnation proceeding is hereby di sm ssed.

Gary Melick
Adm ni strative Law Judge

Di stribution:

Lisa A Gay, Esq., Ofice of the Solicitor, U S. Dept. of Labor,
230 S. Dearborn Street, 8th Floor, Chicago, IL 60604 (Certified
Mai | )

David J. Hardy, Esq., Jackson & Kelly, 1600 Laidley Tower, P.O
Box 553, Charleston, W/ 25322 (Certified Mil)
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