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DECI SI ON ON REMAND

Before: Judge Wi sberger

On February 24, 1994, | issued a decision in this civil
penal ty proceedi ng sustaining six of the seven violations
charged. L & J Energy Conpany, Inc., 16 FMSHRC 424 (February
1994). L & J Energy Conpany, Inc. ( L &J) filed a petition for
di scretionary review and/or notion for remand for correction of
the record, arguing, inter alia, that a stipulation which was
recounted in nmy decision did not reflect the parties’ agreenent.
The Secretary al so noved for remand. The Conm ssion denied the
notion, but granted the petition for review, and renmanded the
matter to determ ne whether the stipulation in question correctly
represented the agreenent of the parties, and to reconsider the
decision, if necessary. On remand, | took cogni zance of the
parties’ agreenment, but declined to reconsider the initial
decision. The Comm ssion denied L & J's petition for review.

Subsequently, L & J filed its appeal in the U S. Court of
Appeals for the District of Colunbia Crcuit. On June 6, 1995,
the Court issued its decision remanding the case to the
Comm ssion “for a new determ nation based on the full record.”

L &J Energy Co., Inc. v. Secretary of Labor, 57 F.3d 1086

(D.C. Gr. 1995). The Court determ ned that ny |egal conclusion
“disclaimng reliance on anything but expert testinony,” rendered
“irrelevant” ny statenent that | reviewed the testinony of other
W tnesses. 57 F.3d, supra, at 1087, citing 16 FVMSHRC at 441.

The Court further stated that if, on remand, the Comm ssion
reaches the sane conclusion, “it nmust sinply explain why the
eyewitness [i.e., non-expert] testinony is discredited or




di sconnected in whole or in part.” |Id., at 1087. Finally, the
Court held that the Conm ssion should address each of the six
statutory criteria for determning civil penalties "before
assessing a fine." 1d., at 1088, citing Sellersburg Stone Co.,
5 FMSHRC 287, 292-93 (March 1983); 30 U.S.C. 8§ 820(i). On
August 8, 1995, the Court issued its Mandate and Judgnent in
this matter, returning the case to the Conm ssion’s jurisdiction.
On Septenber 5, 1995, the Comm ssion issued an order remandi ng
this matter to ne, “... for a new determ nation based on the
entire record.” (L & J Energy Co., Inc., 17 FMSHRC 1515, 1517
(Sept ember 1955)).

On Novenber 30, 1995, ny decision on remand was i ssued.
L &Jfiled a petition for review which was deni ed by the
Comm ssion on January 11, 1996. The Secretary filed a notion for
reconsi deration of the denial, and the notion was granted in part
on January 25, 1996.

On February 13, 1996, the Conmm ssion issued a decision
remanding this matter to ne. The Commi ssion set forth its
conclusion as foll ows.

We concl ude that the judge has not adequately explained
his reasons for discrediting or discounting the

eyew tnesses’ testinony. The “experience” and
“expertise” of the experts upon whose testinony the
judge relies do not explain why he discredited the
eyew t nesses’ testinony. Further, the judge's reliance
on the discussion of testinony in his earlier decision,
whi ch the court of appeals found to be insufficient,

does not fulfill the remand instructions set forth by
the court and this Comm ssion that he explain the basis
for his treatnent of testinony. |In addition, if the

judge is of the view of that the inspector’s testinony
regardi ng | oose material on the highwall on February 6
renders the eyewi tness testinony not credible, he nust
explain why. The judge nust also explain the
significance, in ternms of his evaluation of the

eyew tness testinony, of his reference to |lay and
expert witness’ recognition of |oose materials in
phot ogr aphs taken on February 6. 17 FMSHRC at 2134.
Finally, the judge must reach a determ nation on the
record in light of his explanations.

Wiy the eyvewi tnesses’ testinobny is discredited

I n essence, Respondent’s witnesses testified that they did
not observe any | oose or hazardous materials on the highwall on



February 5. However, MSHA and DER i nspectors, who observed the
site the next day testified that they observed nunerous | oose
mat eri als, cracks, nudslips, and material falling fromthe
highwal | . | observed their deneanor, and found their testinony
credible. There is no evidence of any bias or interest on the
part of these wi tnesses which would dilute the credibility of
their eyew tness testinony. Also, their testinony regarding
conditions they observed on February 6 finds corroboration in the
recognition by Scouazzzo, Todd, and Wods, of |oose materials in
phot ographs taken on February 6. For these reasons | accept the
testinmony of Petitioner’s eyew tnesses regarding the conditions
of the highwall on February 6. G ven this conclusion, the

testi nony of Respondent’s eyew tnesses nust be considered to be
| acking sonme credibility. Further, the eyew tness testinony of
the conditions on February 5 can be considered trustworthy only
if it is nore likely than not that the conditions observed on
February 6 occurred between when the site was observed by
Respondent’ s wi tnesses, and when it was exam ned by the

i nspectors on February 6.

The parties elicited opinion testinony from non-expert
w tnesses regarding the |ikelihood of a significant change in the
condition of the highwall between February 5 and February 6.
These wi tnesses di scussed in subjective terns the weat her
conditions in the relevant tine period and their inpact upon the
highwal | . Since the lay wi tnesses did not base their opinions
upon enpirical data, | choose to not accord these opinions any
weight. In contrast, the expert w tnesses, Scovazzo and Wi,
based their opinions upon detailed enpirical weather data set
forth in the testinony and records maintained by Krise. | thus
accord nore weight to the testinony of the experts that the
condi ti ons observed on February 6, could have been caused by the
freeze-thaw effect. The weather data does not indicate that a
significant thaw had occurred overni ght on February 5, or that
there was any dranati c weat her change in the 24 hour period
preceedi ng February 6 (See, 15 FMSHRC 424 at 443). |ndeed,
Krise’'s data indicates that the high tenperatures for
February 3, 4 and 5 were 50 degrees, 56 degrees, and 58 degrees,
respectively. The tenperatures throughout these days were all
above freezing. | thus accept Wi's opinion that, in essence,
since there was not an extrene change between a freeze and a thaw
in the two days preceeding February 6, it was not probable that
the conditions depicted in photographs taken on February 6 had
devel oped in one day. | thus find that it is nore likely than
not that the hazardous conditions observed on February 6 did not
occur overnight, and that at |east sonme of those conditions were
in existence on February 5. | thus discredit the eyew t nesses’
testinony regardi ng conditions observed on February 5.




Accordingly, | reiterate ny initial findings regarding the
citations and orders at issue, and penalties to be inposed
(16 FMSHRC, supra, 444-451).

Avram Wi sber ger
Adm ni strative Law Judge
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