FEDERAL M NE SAFETY AND HEALTH REVI EW COW SSI ON

OFFICEOF ADM INISRATNNE LAW JUDGES
2 X YLINE 10th FLOOR
5203 LEESBURG PKE
FALLS CHURCH, VIRGINIA 22041

February 17, 1995

SECRETARY OF LABOR, : ClVIL PENALTY PROCEEDI NG
M NE SAFETY AND HEALTH :
ADM NI STRATI ON ( MSHA) , . Docket No. PENN 94-189
Petiti oner : A C. No. 36-07230-03742
V. :
: Docket No. PENN 94-383
CONSOL PENNSYLVANI A COAL CO., : A .C. No. 36-07230-03752
Respondent :
DECI SI ON

Appear ances: Susan Jordan, Esq., Ofice of the Solicitor, U S.
Depart ment of Labor, Phil adel phia, Pennsylvania for
the Secretary of Labor;
El i zabeth S. Chanberlin, Esq., Consol Plaza,
Pi ttsburgh, Pennsyl vania for Consol Pennsyl vania
Coal Conpany.

Before: Judge Melick

These cases are before ne upon petitions for civil penalty
filed by the Secretary of Labor pursuant to section 105(d) of the
Federal M ne Safety and Health Act of 1977, 30 U S.C " 801, et. seq.,
the "A ct", chargirg Corsol Pennsylvank Coa I Con pary (Corsol) with five vioktiors of
n ardatory stardards ard seek iry civil pern kies of $19241 for those vioktiors. The gereral
issue s whether Corsol viokted the cited stardards ard, if so, what s the appropriate civil
pere Ity to be assessed. A dditiore I specific issues are addressed as roted.

At hearirg, the parties agreed to a settlen ert of Order No. 3659993 ard Citation Nbs.
3659994 ard 3659995 and, as supplen erted post heariny, proposed a reduction in pers kies
fron $8241to $1870. K have corsidered the represertatiors ard docun ertation subn itted in
support of the proposed settlen ert ard conchide that it is acceptable urder the criteria set
forth in section 110 (1) of the A ct. This settlen ert will be inorporated in the order
accon paryiry this decision



Order No. 3559982

Order No. 3659982, issied pursiarnt to section 104(d)( 1) of the A ct, * alkyges a
"synifiarnt and substarti I' vioktion of the nardatory stardard at 30 CFR. * 75400 and
charges as follows:

! Section 104(d)(1) of the Act provides in part as foll ows:

| f, upon any inspection of a coal or other mne, an
aut hori zed representative of the Secretary finds that there has
been a violation of any mandatory health or safety standard, and
if he also finds that, while the conditions created by such
viol ati on do not cause inm nent danger, such violation is of such
nature as could significantly and substantially contribute to the
cause and effect of a coal or other mne safety and health
hazard, and if he finds such violation to be caused by an
unwarrantabl e failure of such operator to conply with such
mandatory health or safety standards, he shall include such



The cleanip proyran established at this n ire was rot beiny con plied with inthe
1B section lorywell bekt ertry, for a distance of 3440 feet, between the stageloader ard
tra rsfer poirt, ard this ertire area was preshifted on the previous shift by a certified
person who shou bl have observed the follow iy corditiors: 1L Float dust (bkc iIn
color, float coaldust up to 5 inches deep, ard loose coa I were observed acain u kted
on the n ire floor, right side of stgeloader and tailpiece, ard on the fht surface areas on the
right side over a 40 foot lory area; 2. Acan u ktiors of float dust (bkd In wlor) on top
of the rock dusted surfaces of the n ire floor uder the ertire bek, inck diny on the
right urntraveled side, ona ll belt structures, INn run erous crosauts; 3. Bek air
dum p crossal t, very heavy concentratiors on the 300 foot bory area on the right
side  of the belt storage area; 4. ard float coal dust up to 2 inches deep on the bek
trarsfer area structure 5. dry loose coa l urder rum erous areas of the ertire bek ertry

finding in any citation given to the operator under this Act.

I f, during the sane inspection or any subsequent inspection of
such mne within 90 days after the issuance of such citation, an
aut hori zed representative of the Secretary finds another
violation of any mandatory health or safety standard and fi nds
such violation to be al so caused by an unwarrantabl e failure of
such operator to so conply, he shall forthwith issue an order
requiring the operator to cause all persons in the area affected
by such violation, except those persons referred to in
subsection(c) to be withdrawmn from and to be prohibited from
entering, such area until an authorized representative of the
Secretary determ nes that such violation has been abat ed.



arnd  excessive rib sloughage onthe right urtraveled sie within 24 indes of
belt ard arourd four (4) botton bek rolkers at the bek storage unit.

The acain u ktiors have existed for n ore than ore shift ard the preshift exan irers
onall three (3) shifts did rot observe ary hazardous cordtiors duriny their
exan iretiors, as ro ertries were n ade in the preshift book onthe n ire surface. The bek In
this area was very dry except at the belt spray area.

The bek canonly be used to trarsport coal which is beiny cleared up,ard shall
rot be used urtil the loose caal arourd the four (4) botton bek rollers & cleared up, ard

then only to trarsport the coal clared up. Duriny the previous quarter "6"
citatiors for 75400 were ssued at this n ire.

The cited stardard requ ires that "coa I dust, incudiry float coa I dust deposited on rock-
dusted surfaces, loose coal, ard other con bustiole n aterin ks, shall be cleared up and rot be
pem itted to acain u kte Inactive work Inys, or on ekectria I equ ipn ert therein”

Irspector Joseph Reed of the M ire Sifety ard Hea kh A dn inistration (M SHA ) testified
that aroord 740 an . on
October 20, 1993, before corductiry a regu br urderyrou nd irspection of CorsolS Bailey M ire,
he reviewed the 12B Section preshift report for the exan ination corducted between 520 ard
720 that m ornirng. The report, based upon the preshift exan ation of Section Foren an Todd
Shun aker, indicted that ro "vioktiors, darjers or hazardous corditiors' were observed
(Goverrn ert BEXhibit No. 6).

Reed thereafter cortirued his irspection urderyrou rd accon panied by Corsol S fety
Irspector, Lou Skeva. A pproachirg the 12B section loadirg poirt, Reed was told by n dniht
shift section foren an, Todd Shun aker, that o coal had beenn ined on the previous (n KNKht)
shift. At the 2B bek ertry urder the stage loader ard on the right (urtravelled) side of the
ertry Reed fourd loose coa I, float coa l dust ard coa l dust acaun u ktiors. A ccordiry to Reed,
the acain u ktiors urder the stage loader were 40 feet bory, up to 5 feet wide ard 6 to 8
inches deep arnd were a ko dry to the touch.

Reed KEft the stage loader ard waked the bek ertry toward the belt drive ard trarsfer
poirt to take anair readiry ard n ethare n easuren ert. He waked down the bek ertry about
75 to 100 feet where he took the air readinys. A ccordiny to Reid, a short distance beyord
this poirt, he observed that the travelway had less than 24 indies of ckarance. A fire hose
outlet was projectirg waist high into the 33 iIndh wide travelvay about 18 inches n ak iy it
recesaary to tum sideways to get arourd . The fire hose outlet was a pipe perperdiai kr to
the bek ard exterdiry fron the n ain sprirk ker pipe. Nom a lly these outlets are ina vertial
position am ed down toward the floor.

A ccordiny to Reed, between the stage boader ard this fire hose outlet, there was
additiorn | float dust, bha in wlor, a bory the bek structure ard bereath the bek. Reed

4



n ainta irs that he then observed extrareous n ateria I in severa | bcatiors in the travelvay a bory
the bek. There were discarded supplies, inclidiry pipes, pieces of bek structure ard roof
naterk b Wiy inthe travelvay. Reed had to step over the nateri k as he waked alory the
bek. A ccordiny to Reed, there were additiore I acain u ktiors of float dust on the n ire floor
ard on the bek structure as he proceeded down the belkt ertry. He naintairs that he a ko
observed coa l dust acain u Btiors on the floor in severa I crosscu ts.

At the drive area, he purportedly fourd heavy float dust acaun u Btiors, dark bhcd In
cobor, on the n ire floor ard on the right sie of the bek structure. A ccordiny to Reed, there
was ro rock dust onthe float dust ard the float dust covered the ertire drive area. Reed a ko
observed that a guard wasn ksiry at the bek drive on the right side. The guard had
pu rported ly been ren oved to perforn n ainterance ard was propped agairst the rib. M oviny
parts were thereby exposed on the right side of the bek drive.

Irspector Reed waked the ertire 3400 foot kryth of the bek to the trarsfer poirt
where the 2B belt dun ped orto the mainbek. At the bek trarsfer, he observed additiors |
acain u ktiors of float coal dust. They were two Inches deep ard covered the top surfaces of
the bek structure. Reed testified that on his retu m he observed several areas where coa I fron
the right rib had sloughed ard fallen into the tight side a bory the bek. Inseveral locatiors
this shoughage was severa l feet deep ard had fa llen into the wakway on the kft side of the
belt reduciry the clearance to kss than 24 indes.

1 find the dsinterested testm ory of Reed to be credible and, therefore, conclide that,
indeed, on October 20, 1993, there were acaun u ktiors of coa l ard float coa l dust as alleged,
that these acaum u ktiors were con bustible ard that the vioktion & provenas charged.

M oreover, In esserti | respects, that testim ory s corroborated by that of M ine Foren an

K ostelnick . K ostelnick ack row kedged, for exan ple, that Reed showed him son e float coa I dust
on the tight side of the stage loader but chkim ed only that it "wasnT an excessive an ourt". He
further ack row kedged the acaun u btiors cited by Reed inard around the stageloader area
which he characterized as "a problen or if you wart to all &, [out] &S just a part of n iy
with a lorywalln ine". K ostelnick a ko recoy nized "drippirgs' urder the beklire as inchidiry
coalbut maintaired this was rot hazardous because it was dam p ard rot yet in cortact with
ary belt rollers. Inaddition, he adn itted there was rib shoughage a lory the bek inchidiny
coa l ard, approachiny the storage unit, there was son e float dust 24 inches wide ard 180 feet
lory which was "n ore than I was happy to see at that area.

Reed a ko conclided that the vioktion was "synificart ard substarte I'. A vioktion
properly desyrated as "synificart ard substarti I' 1f, based on the partia kr facts surrol ndiny
that vioktion, there exists a reasoreble lkelihood that the hazard cortributed to will reu k In
an inury or illress of a reasorebly serious rature. Cen ert Division, ratiors | Gypsun Co., 3
FM SHRC 822, 825 (19817). InMathies Coal Co., 6 FM SHRC 13-4 (1984), the Con n ission
exphired:




Inorder to establish that a vioktion of a n ardatory stardard 15 sy nifia rnt
ard substarti 1 urder Natiors | Gypsun the Secretary n ust prove: (1) the urderlyiny vioktion of
aninury,arnd (4) a reasornble lkelihood that the injury In question will be of a
reasorebly serious reture.

See a ko A ustin Power Co. v. Scretary, 861 F2d 99, 103-04 (5th Cir.
1988), afff 9 FM SHRC 2015, 2021 (1987) (approving Mathies criteri).

The third elen ert of the Mathies fom u b requ ires that the Secretary establsh a
reasoreble lkelihood that the hazard cortributed to will ress k inanevert Inwhia there s
aninury, US Seel M ining Co., 6 FM SHRC 1834, 1836 (1984), ard a ko that the Ik elihood
of iNjury be evabiated Interm s of cortirued rom aln iniry operatiors. US Seel M iniry Co.,,
I, 6 FM SHRC 1473, 1574 (1984); see a ko Ha lway, Irt., 8 FM SHRC 8, 12 (1986) ard
Suthern Oil Coal Co., 13 FM HRC 922, 916-17 (1991]).

The Secretary n aintairs that the safety hazard cortributed to In this case was a n ire
fire or explosion ard that loose coal INnanactive work Iy where possible Ky Nition sou rees exist
preserts a "n easure of daryer' to the safety of n irers. The Secretary fi rther aryues there was
a reasornble lkelihood that fire or ;1 oke wou ld resu k& fron the acoum u Btiors had the
cord itiors been kft to exist, notiry that the acaun u htiors were extersive ard affected the
ertire bek. He rotes that a khough the belt was rot then In operation, the section was
schedu ked to produce that day ard the crew was on the section

Fire lly, the Secretary points to severa | potertia I i nition sou rces and rekted concers.
The Bailey M ire 15 a gaseous n ire produciry over ore n illion abic feet of n ethare per 24
hours. M SHA records show that for 1993 the average daily n ethare liberationwas 39 to 4.7
n illion abic feet of n ethare per 24 hour period. The bek wtself a ko preserted I nition
sources. Four rollers urder the bek drive appeared to have been tumirg in cal. A ccordiry
to the crediblke testimn ory of Irspector Reed, there was an "irndertation where the coa I was piled
aroi nd the rolkers and the rolkers had been nniry In it*. Reed firther roted the bek was
rubbirng onthe n etal support kgs and this was ako an gnition source. lagree with the
Secretary onthis ssue. The credible evidence, indeed, supports the synifiart arnd substarti |
findinys.

The Scretary further aryues that the viokhtion was the resu it of urwarrartable faik re

ard high reg lyence on the basis that the vioktive corditiors were "extersive ard obvious'.

A ccordiny to the Secretary the corditiors had existed for n ore than ore shift, no effort had
beenn ade to clkeanup the corditiors ard the Respordert had been previously cited for sm ikr
vioktiors. Urwarrartable faikire is corduct that s "rot justifiablk" or s "inexaisasbke! Kk i
aggravated corduct by a n e operator corstitutiry n ore thanordimery reylyence. See, B ery
M ining Corp., 9 FM SHRC 1997, 2203-2204 (1987); Rochester & Pittshurgh Coal Co. 13

FM SHRC 189, 193-194 (19917).




Insupport of his position, the Scretary aryues that the vioktive corditiors were
extersive ard obvious, involving rearly the ertire keryth of the 3400 foot bek ard with n ost
of the acaun u ktiors visiblke fron the travelway. The Secretary further aryues that the
cordtiors had existed for at least ore ard ore-ha If shifts. He rotes that this belt ertry was
requ ired to be exan ired durirg preshift ard onshift exan iatiors by a certified n ire
exan irer, that the preshift exan iretion book showed that ro coal had been nndurirg the
previous shift (the n Kniht shift on October 20th), that coa I had kst been N during the
afterroon shift of October 19th, ard that, accordiry by, the accun u Btiors had "existed for at
kast ore ard a half or n ore shifts'. The Secretary n ainta irs that the vioktive cornditiors
shou K have been observed duriry ary ore of the exan iratiors of the area.

A's arother irdeperdert basis for urwarrartability, the Secretary n a inta irs that
acaun u ktiors of con bustibke n ateria k were a cortirnu iry problen on bek lires at this n ire.
He rotes that Brspector Reed had persors lly kssued several citatiors for vioktiors of 30 CFR.
" 75400 onbek lires at thisn ire -- two N this san e lorywa Il bek ertry within the kst 8
n orths ard ore on arother beklire in October 1993. Inthis rejard, the Secretary fi rther
rotes that the Bailey M ire was cited 42 tm es for vioktiors of this stardard inthe two year
period precediny the issuance of the subject order ard n a inta irs that such a synifia it history
of problen s with acaun u ktiors phces an operator on rotice that greater cleanup efforts are
recessa ry, citinp M - Contirert Resou rces, 16 FM SHRC 126 (1994).

Corsol suggests inanurauthorized "supplen erta I' brief, but without factua I record
support, that these 42 citatiors for acaun u ktiors n ay have been for such things as "trash Ina
dinrer hok' ard that it was "imerertly unk ir for the Scretary to rely on such evidence
because it was provided only two days before hearirny. Corsol overlooks that it rot only failed
to object at hearirg to the adn issibility of this evidence but that it stipu kted to its
adn msibility. K s ako reasorablke to infer that Corsol was aware of the 42 citatiors it had
received. M oreover, if they were for vioktiors of "trash ina dinrer hok", such evidence n ust
be preserted at hearirng on the record ard rot by off the record suggestion inan urauthorized
post-hearirg "supplen enta I' brief. Inary evert, rejard kess of the specific rature of the 42
prior vioktiors of the stardard at issue this evidence shows a serious problen of disregard for
clearup of con bustible acain u ktiors. The Secretary rotes, fire lly, that Irspector Reed did rot
see arnyore work iy or preparirg to work a lory the bek inary cleanup efforts ard, after the
cordatiors were cited, Respordert used the ren airder of the shift ard part of the rext to clkean
up the cited acain u ktiors, usiry a total of 19 n irers.

lagree with the Scretary that this vioktion resu led fron aggravated corduct ard
on issiors corstitu tirg n ore than ordirery reg lyence and, accordirg ly was the resu k of
"“wrwarrartable faibre'. This conchision i clarly supported by the crediblke and disinterested
testm ory of Irspector Reed corroborated, in part, by the testim ory of M Ire Foren an
Kostelnick. Bcangive hut little wekht to the self serviry testim ory of a "good faith belief'
that viohktiors of the cited stardard did rot exist as charged.

Citation No. 3659981




Citation No. 3659981 alkjes a "synifiarnt ard substarti I' vioktion of the stardard at
30 CFR. " 75360(a) ard charyes as follows:

A n m proper preshift exan itionwas beiry n ade in 2B brywell
section bek ertry, fron the stageloader to the trarsfer poirt, by a certified persononall (3)
shifts, as the follow iry cordatiors which corstitute serious hazards alory the 3440 foot

lory area were rot recoy nized by such persors: 1) Float dust (bbhd In wlor), on top of
the  rock dusted surfaces of the n ire floor urder the bek, on belt structures, tailpiece area,
onurtravelled right side,  heavy acaun u btiors rear storage area for 300 feet on right side, loose ¢
bek due to either firehose outlets, old bek rolkers, bek and roof or rib

nateri I, or excessive coa l rib shoughage obstructiry the wakway, ard 3) Indequate
quardiny at the belk storage roller area due to guards previously irstalled beiny down and
rot re irsta lled to prevert persors fron acciderta lly cortacting n oviry hrye rolker.

Due to this citation coveriry a Il three shifts,
(24 hours) will be given so that the preshift exan irers on all three shitts
anbe nade aware of the requ iren ents of 75360.

No coa lwas m ined on the previous shift ard these cord itiors have
apparertly existed for several shifts, ard the preshift book onthe n ire surface did rot
indicate ary hazrds were observed by the exan irers.

Durirg the previous quarter, "I citation for 75360 was wsued at this

The cited stardard provides in essertia | part that "[wJithin 3 hours precediry the
bey inniry of ary shift and before aryore on the oncon iy shift, other than certified persors
cordu cting exan iretiors requ ired by this subpart, erters ary urderyrourd area of the n ire, a
certified person deskrated by the operator shall m ake a preshift exan iration’

The Secretary argues that severa l hazardous cord itiors existed on the n orniry of
October 20th that had rot been reported iIn the exan iration record books, ran ely the
cordatiors cited by Brspector Reid in Order No. 3659982, Citation Nb.. 3659983 ard
Citation No. 3659984. (Goverrn ert BXhibits 2, 3 ard 4, respectively). A s charged therein,
there were hazardous acoun u ktiors of coa l, coa l dust ard float dust, there was less than the
requ ired 24 inches of clkearance iIn the travelway alory the belt due to the protrudirny sprirk ler
pipe and extrareous roof n ateriak ard rib shoughage, ard there was a n issirg quard for the
drive roller at the belt drive. A s fourd previously inthis decision, the coal ard coa I dust
acaun u ktiors cited In Order
No0.3659982 existed as charged ard, based on the credible testim ory of Irspector Reed, were of
anobvious rature.



The ktter two corditiors cited herein were the subject of citatiors that have becon e
fire 1 and their existence is not therefore subject to dispute (ror the rebted "synific it and
substarti I' firdirgs). Dagainaccept the disinterested credible testim ory of Irspector Reed
that these corditiors were a ko obvious. Bagree with Corsol, however, that the Secretary has
rot susta ired her burden of proviry that the quard for the drive roller had been ren oved prior
to the requ ired preshift exan iretion. k nay reasorably be inferred that the other cited
cord atiors existed durirg the tm e of the preshift exan iation ard accord iy ly shou b have
been detected ard reported in the preshift exan iation of the belt ertry.

k isurdisputed that the ertry is required to be exan ired durrng preshift ard orshift
exan iretiors by a certified n ire exan rer. Kk is further urdisputed that the preshift
exan iretion book showed ertries for preshift exan iretiors for the n Knght shift on October
20th ard the afterroon shift on October 19th when checked by the M SHA irspector ard that
o hazards were reported on either exan imtion. The vioktion s accordirng ly proven as
charged. Again, M ire Foren an K ostelnick corroborates Irspector Reed in esserti | respects.
Inaddition to his adn issiors regardiry the presence of acain u ktiors, K ostelnick a c row ledged
that the 24 Inch clearance was rot n aintaired a lory the bek inthat rib sboughage had,
indeed, restricted passage at four or five locatiors, a fire hydrart obstructed the wakway and
severa I bek rollers were in the wa kway.

I fu rther fird that the vioktionwas "synifiart ard substartie I'. A vioktion of 30
CFR. " 75360(a) has been established with a run ber of rekhted safety hazards. The safety
hazard rekted to the coalacain u ktiors is that of n ire fires arnd exp losiors previou sly
discussed i this decision and the lkelihood of a fire ard inury was reasoreble. The hazard
associkted with the imdequate clkearance wou Il be trippirny. The record shows that persors do
travel abory this bek ertry perfom irg n ainterance ard clanup work ard cordu ctiny
exan ietiors. 1 find that persors traveliry a lory the bek therefore reasorebly lkely to slip or
trip over the cited n aterie b ard wou bl have fa llen in close proxm ity to a n oviry bek. They
cou K twist or sprainanark ke or con e nto cortact with n oviry parts of the bek. These
everts, I conclide, were reasorably likely to resu k inan inury of a reasorably serious rature.

The vioktion was ako the resu k of "urwarrartable failire’. Again, the credible
testimn ory of Reed shows that these corditiors were obvious ard had existed at kast sine the
afterroon shift of October 19th without corrective action. The failire to have reported arny of
these vioktive conditiors, therefore, corstitutes aggravated ey ligence.

Urder a Il the circun stances ard corsideriny the criteri urder Sction 110 (1) of the
Act, 1find that the proposed civil per lties of $7,500 for Order No. 3659982 ard $,500
for Citation No. 3659981 are appropriate.



Order Nos. 3659982 ard 3659993 and Citation Nos. 3659981, 3659994 ard
3659995 are affim ed. Corsol Pennsylvanie Coa |

Con pary is hereby directed to pay civil peru kies of $12,870 for the vioktiors therein within
30 days of this decision.

Gary M elik
Adn instrative Law Judge

D istribu tion:

Sisan Jordan, B5q., Office of the Slicitor, U.S. Departn ert of Labor, 14480 Gateway Buildiry,
3535 Market Sreet, Phikdebhi, PA 19104

Elizabeth S Chan berlin, Esq., Corsol, Irt,, Corsol Pkz, 1800 Washirgton Road, Pittsburgh,
PA 122411421
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