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Hi story of these cases

These cases, which were consolidated for hearing, are before
me based upon Notices of Contest filed by RNS Services,
| ncorporated (RNS) chall enging the i ssuance of two citations by
the Secretary of Labor (Secretary). On June 19, 1995, RNS filed
a Motion to Expedite. A tel ephone conference call was convened to
di scuss this notion. After hearing argunments from both parti es,
the cases were scheduled for hearing on July 6, 1995. The
parties each filed a pre-hearing nmenorandum of | aw on June 29,
1995. At the hearing, Janmes E. Biesinger, Gary L. Boring, and
Leo E. Makovsky testified for the Secretary. Neil Hedrick, and
Robert J. Pavel ko testified for RNS. The parties filed post-
hearing briefs on July 24, 1995.

Fi ndi ngs of Fact

The follow ng findings of fact are based upon the parties
stipul ations and the evidence of record:

1. The No. 15 dunps site at issue, a 15 acre parcel, is



operated by RNS.

2. Apile of material on the site, approximately 1,200 feet
| ong, 500 feet wide and 90 feet w de, consists of refuse froma
preparation plant that had been operated by Barnes and Tucker
Coal Conpany, or its predecessor Barnes Coal Conpany. The
preparation plant processed coal fromthe Barnes and Tucker
No. 15 underground m ne. Washing, screening, and sizing of
coal were perfornmed at the preparation plant.

3. The No. 15 mne ceased operations sonetinme prior to
1969. The No. 15 preparation plant ceased production sonetine
prior to 1968, and was denvoli shed.

4. There are no buildings or other facilities on the site
at this tinme. The No. 154 m ne had operated in the "B" seam
whi ch contained netal lurgical coal with a normal BTU val ue of
bet ween 13, 000 and 14, 000 BTUs.

5. In January 1995, RNS acquired the No. 15 site in from
Lancashire Coal conpany, a subsidiary of Inland Steel, which had
acquired the site from Barnes and Tucker.

6. RNS supplies coal refuse to the Canbria Co- Generation
Facility (Canbria) in Ebensburg, Pennsylvania, which generates
electricity and steam The material supplied by RNS to Canbria
is broken and sized at Canbria's facility. RNS has a flat fee
contract with Canbria to deliver coal refuse, and renove ash!
fromthe Co-Generation Facility. RNS does not receive any
paynment from Canbria based on the quantity of coal refuse it
delivers to Canbri a.

7. RNS has the follow ng equi pment at the site: A hydraulic
excavator to renove material formthe pile and | oad trucks, a
wat er truck, a bulldozer, and a backhoe.

8. Wth the exception of a 4 inch grizzly to renove tinbers
fromthe pile, there is no screening, crushing, sizing or washing
of the material at the subject site.

9. The material renoved fromthe pile is | oose, and is not
bei ng taken fromits natural deposit.

10. Testing of material renoved fromthe pile indicates that
it shows the characteristics of coal.

11. The work being conducted at the No. 15 site by RNS is
under a no-cost governnent financed reclamation contract with the
Commonweal t h of Pennsylvania. This contract calls fromthe
renmoval of refuse fromthe site, and the provision of cover and

The ash is a product of the burning of coal refuse at
Canbri a.



revegitation.

12. The hazards at the site are associated with the coll apse

of the highwall. Al so present are hazards associated with
material falling off the highwall as well as tripping and
stunbling hazards. |In addition, the material in the pile has the

potential to burn or expl ode.
Vi ol ati ons

On June 16, 1995, MSHA inspector Gary L. Boring inspected
the subject site. He issued a citation alleging the failure to
record the results of daily inspections at the site. He also
issued a citation alleging that RNS had not established a ground
control plan. RNS does not chall enge the factual assertions set
forth in these citations, and agrees that the rel evant mandatory
standards were violated. However, RNS chall enges MSHA
jurisdiction over the subject site.

Di scussi on

Section 4 of the Federal M ne Safety and Health Act of 1977
(the Act) provides as foll ows:

Each coal or other mne, the products of which enter
commerce, or the operations or products of which enter
commerce, and each operator of such m ne, and every

m ner in such mne shall be subject to the provisions
of this Act.

"Coal or other mne" is defined in Section 3(h)(1) of the
Act as foll ows:

[Cloal or other mne neans (A) an area of |and from
which mnerals are extracted in nonliquid formor, if
inliquid form are extracted with workers underground,
(B) private ways and roads appurtenant to such area,
and (c) |ands, excavations, underground passageways,
shafts, slopes, tunnels and workings, structures,
facilities, equipnent, nmachines, tools, or other
property including i npoundnents, retention dans, and
tailings ponds, on the surface or underground, used in,
or to be used in, or resulting from the work of
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extracting such mnerals fromtheir natural deposits in
nonliquid form or if inliquid form wth workers
underground, or used in, or to be used in, the mlling
of such mnerals, or the work of preparing coal or
other mnerals, and includes custom coal preparation
facilities. In making a determ nation of what
constitutes mneral mlling for purposes of this Act,
the Secretary admnistration resulting fromthe

del egation to one Assistant Secretary of all authority
with respect to the health and safety of mners

enpl oyed at one physical establishnent.

The Secretary argues that he has jurisdiction under the Act
under two theories. He first maintains that RNS was, in its work
performed at the No. 15 refuse disposal site, "engaged in the
wor k of preparing coal" under Section 3(h)(2)(i) of the Act.

Under the latter section,, "work of preparing the coal " is
defined as "the breaking, crushing, sizing, cleaning, washing,

drying, mxing, storing, and | oading of bitumnous coal ... and
such other work of preparing such coal as is usually done by the
operator of the coal mne."

In the instant cases, wth the exception of the renoval of
coal, none of the activities set forth in Section 3(h)(2)(i) of
the Act are perfornmed at the site. The sole activities perforned
at the site, those of the renoval of material by a hydraulic
excavator, the |loading of the material on trucks, and the
transporting of material to the Canbria facility are not
activities set for in section 3(h)(2)(i), supra.

In this connection, the operation at issue is to be
di stingui shed fromthe cases relied on by the Secretary, in which
jurisdiction was found to exist over operations that perforned
breaki ng, crushing, and sizing of coal.? | thus conclude that

2

In Air Products & Chemcals, Inc., 15 FMSHRC 22428 (1993)

t he Comm ssion held that the breaking, crushing, sizing and
storing of coal were activities usually perforned by an operator,
and that accordingly the coal handling facility at issue was
subject to the Act's jurisdiction. In Wstward Energy
Properties, 11 FMSHRC 2408 (1989), the Comm ssion concl uded that
an operation in which coal mning waste was screened and crushed
was subject to the Act's jurisdiction. |In the sanme fashion, in
Al exander Brothers |Incorporated, 4 FMSHRC (1982), it was held by
the Comm ssion that an operation that included breaking,
crushing, sizing, cleaning, washing, drying, mxing, storing and

| oadi ng was engaged in the preparation of coal and hence was
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the operation herein was not the work of preparing coal, and
hence does not fall within the definition of a mne as set forth
in Section (3)(h)(1), supra.

The Secretary al so argues that the No. 15 refuse site neets
the definition of "coal or other mne" under Section 3(h)(1) of
the Act in that "the area at issue constitutes lands ..
structures, facilities ... or other property ... used in or
resulting fromthe work of extractlng such mnerals formtheir
natural deposits in non-liquid form.

In the instant cases, it is clear that the material being
removed was froma pile that was not in its natural deposit.
Rat her, the refuse material had been deposited on the ground

after the conpletion of the coal preparation process. In this
connection, Section 3(h)(i) of the Act refers to three different
mning activities: extracting materials, mlling mnerals, and

preparing coal or other materials. (Lancashire Coal Conpany v.
Secretary of Labor, 3d Cr. 968 F.2d 388 (1992)).

The scope of the definition of "coal or other mne" in the
Act with respect to extraction of mnerals fromtheir natura

deposits includes "lands, excavations ...structures ... used in
or to be used in, or resulting fromthe work of extracting
mnerals fromtheir natural deposits ... ." The scope of the
Act's definition with respect to coal preparationis limted to
"l'ands ... or other property used in or to be used in the work of
preparing coal or other mnerals."” The definitional |anguage

Wi th respect to coal preparation does not include the phrase
"resulting from" which is included with respect to extraction of

subject to the Act. In Mneral Coal Sales Incorporated,

7 FMBHRC 615 (1985), the Conmm ssion held that a conpany that
stored, m xed, crushed and sized coal was subject to the
jurisdiction of the Act. In RNS Services Inc., 16 FMSHRC 1322
(Judge Melick)(June 1994) Judge Melick found jurisdiction to
exi st where the operation included activities of breaking,

si zing, and cl eaning of coal.




material froma natural deposit. The |language with respect to
coal preparation is thus limted to |ands, etc., "used in or to
be used in" such work while the scope of the Act with respect to
mning itself is broader, also including |lands, "resulting fron
the work of extracting such m nerals.

In Lancashire, supra, the Court held that MSHA did not have
jurisdiction over the denplition and reclamati on work done at a
coal silo,® part of an abandoned preparation plant. In
Lancashire, supra, the Court took cognizance of the differences
in the wording wwth respect to mning, and preparing, as well as
the legislative history. The court held that buildings resulting
fromthe preparation of coal were not wwthin the acts
jurisdiction. 1In contrast, based on the wording of the Act,
buil dings resulting fromthe extraction of coal are within the
Act's jurisdiction.

Thus, focusing on the different treatnents in the Act
between the activities of extraction and preparation of coal,
| find that the pile at issue did not result fromthe initial
extraction of coal, since the coal that was extracted had been
subj ected to subsequent preparation. | find that the pile
resulted fromthe preparation plant, and fromthe preparation of
coal .

For all the above reasons, | find that the subject operation
was not a mne as defined in the Act. | thus find that it was
not subject to the Act's jurisdiction. Hence, the notices of
contest are sustained, and the citations at issue, Nos. 3713378
and 3713379, are to be dism ssed.

ORDER

IT IS ORDERED that Citation Nos. 3713378 and 3713379 be
DI SM SSED.

Avram Wi sber ger
Adm ni strative Law Judge

%This coal silo is located on a parcel of land that, prior to
January 1995, was part of the sane parcel as the site at issue in
the case at bar. The silo is approximately 50 feet fromthe pile
at issue.
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