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assessnent of penalties against JimWlter and three individuals
for alleged violations that occurred at the No. 4 M ne,
No. 5 Mne and No. 7 M ne.

Pursuant to various orders of consolidati on and notices of
hearing, the matters were heard in Hoover, Al abana.

At the commencenent of the hearing, counsel for the
Secretary stated that the parties had settled all of the
proceedi ngs, with the exception of Docket No. SE 94-126-R and its
associ ated civil penalty proceedi ng, Docket No. SE 94-407
(Tr. 11-12). Counsels explained the details of the settlenents
and | indicated that | would approve the settlenents when
deci ded the contested cases (Tr. 18).

DOCKET NOS. SE 94-126-R and SE 94-407

I n Docket No. SE 94-126-R, JimWlter challenges the
validity of Order No. 3197626. The order was issued pursuant to
Section 103(k) of the Act (30 U S.C. " 813(k)). Section 103(k)
provides that if an accident occurs, an inspector, when present,
may i ssue such orders as he or she deens appropriate to insure
the safety of any person in the m ne.

The order was issued by MSHA | nspector Cerald Tuggle on
Decenber 29, 1993. It states:

An accident to the hoisting equi pnent |ocated in the
production shaft has happened and interfered with the use
of the equipnent for nore than thirty mnutes. This
order is issued until an investigation can be conpl eted
to assure the safety of the mners or persons in the
production shaft (Gov. Exh. 1).

Tuggl e al so issued Citation No. 3197627, pursuant to Section
104(a) of the Act (30 U S.C. " 814(a)). The citation charges
JimWalter with a violation of 30 CF.R * 50.10. This nmandatory
standard requires an operator to "imediately contact” the NMSHA
district or subdistrict office having jurisdiction over its mne,
"[1]f an accident occurs."

The citation states:

A reportabl e accident [occurred] to the hoisting
equi pnent in the production shaft in which the hoisting
equi pnent was out of service for nore than thirty m nutes
and MSHA was not notified imediately. The accident
happened at 11:08 p.m on Decenber 28, 1993 and MSHA was
notified on Decenber 29, 1993 at approximately 8 a. m
(Gov. Exh. 2).



The Secretary proposed a civil penalty of $500 for the all eged
vi ol ati on.

STI PULATI ONS

The parties stipulated that:
1. The Comm ssion has jurisdiction over the proceeding.

2. The hoisting equipnment referenced in the order and the
citation went out of service at 11:08 p.m on Decenber 23, 1993.

3. MSHA was not notified by JimWlter that the hoisting
equi pnent had gone out of service until 7:00 a.m on
Decenber 29, 1993.

4. The hoi sting equi pment was put back into service at
9:30 a.m on Decenber 29, 1993 (Tr. 20-21).

THE SECRETARY' S W TNESS

GERALD TUGGLE

| nspector Tuggle was the Secretary's only witness. Tuggle has
been a MSHA inspector for nore than 13 years. During this tinme he
has i nspected both underground and surface coal m nes, including
t he underground m nes operated by JimWlter.

Tuggle testified that coal at the No. 4 Mne is transported by
conveyor belts fromthe production sections to a |ocation at the
bottom of a shaft where a hoisting systemis used to raise the coa
to the surface (Tr. 23). The hoisting systemincludes two skips.
Tuggl e descri bed the skips as |large containers. The skips are
attached to wire ropes and a hoi sting nechani smon the surface
rai ses the skips fromthe production shaft to the surface. Tuggle
expl ai ned that the skips operate alternatively. Wile one skipis
bei ng | oaded at the bottom of the shaft, the other skip is being
enptied on the surface (Tr. 25). Wen a | oaded skip has ascended
the shaft and is at the top of the shaft head frame, the skip trips
a swtch and a door on the bottom of the skip slides open. The
coal falls onto a chute. The chute |eads to a conveyor, which
carries away the coal (Tr. 28).

Skips are the sole neans by which coal is renoved fromthe
No. 4 Mne. Tuggle estimated that a | oaded skip hol ds
approxi mately 22 tons of coal (Tr. 26). The skips nove up and



down the production shaft at the rate of approximtely 900 feet per
m nute. The shaft is approximately 2,000 feet deep (Tr. 27). The
ski ps are used during every production shift (Tr. 29).

The production shaft is used al so as an energency exit, in
that it contains a hoist used for energencies only. The energency
hoi st can carry approximately 10 mners to the surface (Tr. 27).

Tuggl e testified that on Decenber 29, he was sent to the m ne
by his supervisor (Tr. 30, 111). Tuggle was instructed to
i nvestigate an accident that involved the skip hoisting equi pnment.

Upon arriving at the mne, Tuggle discussed the situation with
Franki e Lee, a nenber of JimWilter's m ne managenent team Lee
told Tuggle the hoi st had ceased operation around 11:00 p.m the
previ ous evening, that repairs had been nade, and that the hoi st
was back in use (Tr. 104, 112). Follow ng the discussion, Tuggle
i ssued the contested Section 103(k) order (Tr. 114).

As Tuggl e renenbered, Lee told himthat on Decenber 28, toward
the end of the 4:00 p.m to 11:00 p.m shift, the skips were shut
down for lack of coal. The shift changed at 11:00 p.m, and at
about that tinme coal was delivered to the bottom of the production
shaft. Shortly after 11:00 p.m, the control man at the bottom of
the shaft called the tel ephone operator and reported that power to
t he hoi st had gone off. An alarm also sounded on the surface to
i ndicate that the hoist had stopped.

Managenment personnel went to the surface hoi st house to
determ ne what was wong. The hoi st house, which contains the
hoi st notor and the hoist drum was full of snoke. The personnel
opened all of the w ndows and doors. The hoi st system uses four
metal hoi st ropes. There are four grooves on the hoist druminto
whi ch the ropes wind and unwi nd. Each groove has a neoprene
wearing strip. The strips, which are changed periodically, help to
mai ntai n proper tension on the ropes. Wen the snoke cleared, the
personnel could see that the netal hoist ropes had been slipping on
the wearing strips. Friction caused by the slipping ropes had
heated the strips to the point where they had begun to nelt and to
snoke (Tr. 31-32).

The strips have to wear equally in order for the skips to run
snmoothly (Tr. 38). Because of the uneven wear caused by the
sl i pping ropes, the neoprene strips had to be regrooved (Tr. 35,
38, 40, 44).

In addition to the problens on the surface, managenent
personnel found that the | oaded skip had becone stuck at the bottom
of the shaft. The skip was wedged into the wooden frane that
cradles the skip. Using a torch, mne personnel severed several



bolts and cut away part of the skip (Tr. 34, 35). This freed the
skip so that it could be raised to the surface (Tr. 37).

Once the skip was raised out of the wooden frame, personnel
found that the skip control line (a wre cable that stretches
across the bottom of the shaft) had been broken (Tr. 34, 39).
When the control |ine breaks, the hoisting systemshuts down
(Tr. 34). The control line had to be replaced before the system
coul d be put back into service (Tr. 39-40).

Tuggl e al so was inforned that before the hoisting system
ceased to function, JimWlter had renoved fromthe system a device
that shut the systemdown if the RPMs of the drum were "out of
sync" with the speed of the ropes. The device was renoved because
| ubrication on the ropes caused the device to function erratically
and to shut the systemdown in the mddle of a skip's ascent or
descent (Tr. 41). Tuggle believed JimWlter concluded it was
hazardous to have a skip traveling at 900 feet per mnute cone to a

sudden and totally unexpected stop (id.). In Tuggle's opinion, if
t he device had been in place, it would have "picked up the hoi st
drumturning and the cables ... not noving and it would [have] shut

t he system down, which would have prevented the nelting of the
wearing strips" (Tr.42).

Tuggl e was asked about previous incidents involving skips at
the No. 3 Mne. (The No. 3 Mne, which is not the site of any of
the citations and orders at issue in these cases, is owned and
operated by JimWilter.) He stated that in one instance the
failure of a control switch had caused a skip to hit the head
frame, the ropes had broken, and the skip had fallen down the
shaft. As a result, Tuggle believed the No. 3 Mne was unable to
operate for three to four weeks (Tr. 45).

Tuggl e stated that he issued the Section 103(k) order in part
to make certain the skips and ropes had not been damaged to the
extent that they mght fall down the shaft and injure mners at the
bottom (Tr. 45). Tuggle stated that he was concerned about the
safety of mners who travel ed near the shaft and m ners who m ght
have had to use the energency hoist (Tr. 46, 116-117). Tuggle
explained that if the skips and cables had fallen down the shaft,
t he damage caused coul d have extended beyond the shaft bottom and
endangered m ners who m ght be in adjacent areas (Tr. 117). Tuggle
stated he wanted "[t]o preserve the site ... [so that MSHA] could
investigate it to see if it was safe or not" (Tr. 53, See also Tr.
105).

When asked why he issued the order after everything apparently
was back to normal, Tuggle replied, "[to] shut it down to where |
could investigate and nake sure that it was safe for mners that
were in the area and underground” (Tr. 68). Tuggle acknow edged
t hat when he issued the order at 11:05 a.m, JimWlter had al ready
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advi sed himthat the defects in the hoisting system had been
corrected and that the hoist had been back in service for

approxi mately one hour and a half (Tr. 68). As a result of his

i nvestigation, Tuggle found that all necessary repairs in fact had
been made and he concl uded that the hoisting systemwas safe to
operate (Tr. 69).

Tuggl e testified that MSHA | nspector WIIiam Zi nmer man had
gone to the mne around 7:00 a.m on Decenber 29, 1993. Zi mrer man
was told that the hoist had been inoperative all night. This was
the first time MSHA was inforned about the hoist being inoperative.

Zi mrerman then reported the incident to MSHA and Tuggl e was sent
to the mne to investigate. Tuggle did not know why Zi mmerman had
not issued a Section 103(k) order (Tr. 66).

Tuggl e al so issued Citation No. 3197627. He did so because he
bel i eved that Section 50.10 requires an operator to "imredi ately
noti fy" MSHA when an "accident"” occurs. |n Tuggle's opinion, what
had happened to the hoisting systemwas an "accident."

(Tr. 48-49).

Tuggl e stated that the regulations require the reporting of
all hoisting accidents which result in a hoist being out of service
for over thirty mnutes, unless the hoist is out of service for
routi ne mai ntenance (Tr. 70-71). He stated, "[i]f it's nechani cal
failure, which danages the hoisting systemfor nore than 30 m nutes

it needs to be investigated .... [I]f the mechanical danage is
due to an accidental breakdown of the conponents ... it needs to be
investigated. But if it's due to nornmal wear then, no, | don't

think it needs to be investigated" (Tr. 93).
According to Tuggl e:

The accident that happened to the hoisting system
was, first, the skip was either overloaded or rain on the
| ubrication on the hoist ropes caused the drumto slip
which, in turn, created friction between the liners and
the ropes which, in turn, damaged the liners that it had
to be relined which, in turn, sonething fell in the
bottom and broke the control wres.

Al'l of these things right here were different
results of the accident which created the hoist being
down nore than 30 mnutes (Tr. 96).

Al t hough Tuggle cited JimWlter for a violation of
Section 50.10, he was unaware of anything in the MSHA Program
Policy Manual interpreting the standard (Tr. 81).

Oiginally, Tuggle cited the violation in an order of
w t hdrawal issued pursuant to Section 104(d)(2) of the Act
(30 U S.C " 814(d)(2)). Subsequently, he nodified the order



to a Section 104(a) citation because inspectors "can only issue
unwar rant abl e viol ations on health and safety standards [and]
Part 50 is not a health and safety standard. 1It's nore of a
record type thing." (Tr. 47).

Tuggl e found the conpany's negligence to be "high" (Tr. 77).
He expl ained that JimWalter had know edgeabl e people in
managenent positions. They had experience working with hoists and
shoul d have known to report the accident imediately (Tr. 56).

Tuggle did not find the violation to be a significant and
substantial contribution to a mne safety hazard. He did not
believe the violation presented a |ikelihood of injury
or illness (Tr. 57; Gov. Exh. 2). He acknow edged that no m ners
were injured by the accident (Tr. 61).

Wth respect to the nunber of m ners endangered, Tuggle
stated that normally one person is in the control roomat the
bottom of the shaft (Tr. 61, 107). However, he believed that the
persons nost subject to danger were mners, such as firebosses,
supervi sors and punpers, who travel ed occasionally along the outer
edge of the shaft to reach other areas of the mne (Tr. 61, 108).

Tuggl e estinated that at | east one mner would travel daily
through the area (Tr. 108). Tuggle did not know if any m ners
actually were placed in jeopardy by the accident on
Decenber 28, 1993. He enphasi zed that he was not on hand when the
damage to the equi pnent occurred (Tr. 62). He also acknow edged
that there were guardrails around the shaft opening to keep m ners
fromwal king into the bottomof the shaft (Tr. 115).

JIMWALTER S W TNESSES

The conpany called no wi tnesses, but relied upon its cross
exam nation of Tuggle (Tr.119).

VALIDITY OF ORDER NO. 3197626

Section 103(k) authorizes a mne inspector, in the event of
an accident occurring at a coal or other mnes, to "issue such
orders as he deens appropriate, to insure the safety of any
persons” in the mne (30 U S C " 813(k)(enphasis added)). MSHA' s
regul ations at 30 CF. R Part 50 provide several definitions of an
"accident." The relevant definition for purposes of this case is
the definition found in section 50.2(h)(11). It defines an
accident as "[d]amage to hoisting equipnent in a shaft or slope
whi ch endangers an individual or which interferes with the use of
the equi pnment for nore than thirty mnutes.”

Comm ssion Adm nistrative Law Judge George Koutras has
summari zed the nature of Section 103(k) orders and the w de
di scretion the section affords inspectors:



Section 103(k) orders are typically issued by MSHA

i nspectors to secure the scenes of accidents, to insure
t he
conti nued safety of m ne personnel, to preserve evidence, and
to facilitate the investigation of accidents...

Section 103(k) authorizes an inspector to issue
such orders as he deens appropriate to insure the safety
of mners. Thus, the issuance of such an order by an
inspector is discretionary. |If an inspector believes
that an operator has the situation well in hand, and
that the safety of mners is insured, he need not issue
any orders at all. On the other hand, if the inspector
is in doubt, or has insufficient information to enable
himto nake a judgenent as to the severity of the

situation, or the hazard exposure to mners, ... he nust
be afforded the latitude to act according to the w sdom
of his discretion and experience ... [I]n order to

successfully respond to such situations, an inspector
must be able to do what he believes is appropriate
according to the facts as they are known to him or as
t hey appear to exist, at the tinme he makes the deci sion

to act....If the order was routinely issued, wthout
regard to the safety or health of mners, then ... it
shoul d be vacated. |[If, on the other hand, it was issued

in order to insure the safety or health of the m ners,

it should be affirmed (Southern Chio Coal Co., 13 FNMSHRC
1783, 1798-99 (Novenber 1991) (citations omtted)
(emphasis in original).

I n anal yzing Tuggle's use of his discretionary authority to
i nvoke section 103(k), it is inportant to keep in mnd what Tuggle
al ready knew when he arrived at the m ne on Decenber 29. He had
i nspected JimWalter's underground coal mnes for a nunber of
years and he was aware that an accident at the No. 3 M ne had
resulted in a skip and hoi st ropes falling down the production
shaft (Tr. 45). He knew that mners at the No. 4 m ne
occasionally were required to travel adjacent to the bottom of the
production shaft (Tr. 116-117). He also knew that at the
No. 4 mne, a hoist used to carry mne personnel in the event of
an energency, shared the production shaft with the skip hoist.

Tuggle testified repeatedly that he issued the Section 103(k)
order so that he could "investigate and make sure that it was safe
for mners" (Tr. 68; See also Tr. 53, 97-98, 116-117). @G ven what
he knew about the prior accident and the possi bl e exposure of
mners to the inherent dangers and what he |earned from Lee
regardi ng the events that occurred when the skip becanme stuck at
the bottom of the shaft, especially the slipping hoist rope, the
mel ting of the neoprene wearing strips and the broken control
line, I conclude that it was entirely reasonable for Tuggle to
halt operations. Tuggle could then investigate and nmake certain
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repai rs had been adequate to insure safety of the mners. The
fact that Tuggle's investigation resulted in a finding that
everything was safe does not invalidate his decision to issue the
order. The question is the reasonabl eness of his decision at the
tinme he nade it (See Honesteak M ning Co., 4 FMSHRC 1829, 1840
(Cctober 8, 1982) (ALJ Vail)). Tuggle was responsible for
determ ni ng whet her the hoi st had been properly repaired and, if
not, for protecting mners fromresulting safety hazards. This
was a consi derable responsibility. Therefore, it is natural that
any question in his mnd would have been resol ved on the side of
safety (See M A E. West, Incorporated, 10 FVMSRHC 813, 842 (June
1988) n. 5 (ALJ Koutras)).

| conclude that Zimerman's failure to issue a Section 103(k)
order does not invalidate Tuggle's enforcenment effort. In sone
ci rcunst ances, the |lack of enforcenent action by one inspector
m ght reflect upon the reasonabl eness of action initiated by
anot her inspector. This is not such a situation. As | have
al ready found, the evidence overwhel m ngly supports the
proposition that given what he knew when the order was issued,
Tuggle's desire "to nake sure that it was safe for mners" was
em nently reasonable (Tr. 68). Therefore, the order nust be
af firmed.

THE VI OLATI ON OF SECTI ON 50. 10

I n deci ding whether a violation occurred, | nust |ook to the
words of the pertinent standards. |If the words are straight
forward and apply to specifically described situations as in this
i nstance, | need not go beyond the regul ati ons thensel ves.

Section 50.10 requires that "[i]f an accident occurs, an
operator shall immediately contact ... MSHA." As previously
noted, an "accident" is defined as "[d]anage to hoisting equi pnent
in a shaft ... which endangers an individual or which interferes

wi th use of the equipnment for nore than thirty mnutes” (30 CF.R
* 50.2(11)). The regulation does not distinguish between hoisting
equi pnment used to transport mners and hoi sting equi pnent used to
transport coal and/or materials. Moreover, the applicable
definition of "accident"” is disjunctive -- "which endangers an

i ndi vidual or which interferes with use of the equipnment” (30
CF.R " 50.10(h)(11)). (I note that although Tuggl e was unaware
of an official interpretation of Section 50.10 (Tr. 81), Program
Policy Letter No. 94-111-2 indicates that MSHA regards danage to
hoi sting equi pnent used solely to transport equi pnent or material,
and which interferes with use of the equipnent for nore than
thirty mnutes, to be reportable. "Reporting of Damaged Hoi sti ng
Equi prent " (10/7/94).)

Tuggl e' s undi sputed testinony confirnms that there was danage
to the hoisting equipnent, in particular, damage to the neoprene
wearing strips and to the control line that caused the hoisting
equi pnent to be out of service for nore than thirty mnutes. This

10



was an "accident” within the neaning of Section 50.2(h)(11).
Moreover, even if, as JimWlter argues, the regulations only

pertain to situations where mners are exposed to hazards, | would
still find there was an accident within the nmeaning of the
definition. | credit fully Tuggle's opinion that the defective

production hoi st could have exposed those who travel ed
occasionally at the bottomof the shaft to danger. This being the
case, the incident was reportable as an "accident."

Havi ng found there was an "accident,"” the question is, did
JimWalter "imredi ately contact” MSHA? It is clear that the
condition of the hoist was not reported until many hours after the
damage occurred. JimWlter offers no excuse for the delay. The
fact that managenment personnel incorrectly believed the regulation
did not apply cannot excuse their failure to take the "pronpt,

vi gorous" action required by the standard. Consolidation Coal
Conpany, |l FMSHRC at 1938. | therefore find the violation
exi sted as charged.

CVIL PENALTY CRI TERI A

GRAVI TY

Tuggle did not believe that injuries to mners were
reasonably |ikely because of the violation (Tr. 52). There was
no evidence that mners were placed in danger by the accident
(Tr. 62). Wiile | suspect an argunent could be nmade that a
violation of the "imredi ate contact" requirenent of section 50.10
is serious in and of itself, it was not nade here. | concl ude,
therefore, that the violation was not serious.

NEGLI GENCE

Tuggl e found m ne managenent to have been highly negligent in
failing to report the accident. In his view, managenent personnel
wer e experienced and shoul d have known of their obligation to
contact MSHA (Tr. 77). At the hearing, counsel for the Secretary
pointed to the fact that JimWalter obviously knew of the
reporting requirenment because it had contacted MSHA when the skip
fell dowmn the shaft at the No. 3 Mne (Tr. 124).

Negligence is the failure to exercise the care required under
the circunstances. The relevant circunstances here included the
fact that not only did JimWilter failed to act i medi ately, but
that eight or nine hours passed before MSHA was cont act ed.
Moreover, | agree with counsel that the accident at the No. 3 M ne
shoul d have hei ghtened Jim Wl ter's awareness of the requirenents
of the standard. | conclude therefore that Tuggle' s negligence
finding was warrant ed.
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H STORY OF PREVI QUS VI OLATI ONS

The print-out of the mne's prior assessed violations
lists a |large nunber of such violations. However, the overal
nunber of applicable previous violations is counter bal anced by
the fact that there were no prior violations of section 50.10
(Gov. Exh. 4). | conclude that the applicable history of previous
violations is such that could either increase or decrease the
penal ty assessed.

SI ZE OF BUSI NESS

JimWalter is a large operator and the No. 4 Mne is a |large
m ne (Proposed Assessnent, Docket No. WEVA 94-407).

ABI LI TY TO CONTI NUE | N BUSI NESS

No evidence was offered that any penalty assessed will affect
JimWalter's ability to continue in business and | conclude it
wll not.

GOCD FAI TH ABATEMENT

Tuggle indicated that at the tinme the citation was issued,
t he conpany had al ready abated the violations by notifying MSHA
(Gov. Exh. 2).

CVIL PENALTY

When | inquired why the violation was subject to a speci al
assessnent under the provisions of 30 CF. R Part 100, counsel for
the Secretary stated that the violation was assessed when it was
a Section 104(d)(2) order, prior to the order's nodification to a
Section 104(a) citation (Tr. 57-58).

Section 100.5(b) provides that the Secretary may elect to
specially assess a violation when it is due to the unwarrantable
failure of the operator to conply. The unwarrantable finding was
el i m nated when the order was nodified to a section 104(a)
citation. Counsel stated, however, that the Secretary continued
to believe the proposed penalty of $500 was justified by Tuggle's
"hi gh" negligence finding (Tr. 57-58).

Section 100.5(h) provides the Secretary nmay invoke the
speci al assessnent provisions in cases of "an extraordinarily high
degree of negligence" (enphasis added). | can not concl ude that
the lack of care exhibited by JimWlter in this instance was
extraordinarily high.

In view of this and the other civil penalty criteria
findings, | find the proposed penalty to be excessive. Therefore,
| will assess a civil penalty of $300.
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SETTLEMENTS

SE 94- 407
Citation/
Order No. . Dat e 30 CF.R * Assessment Sett| enent
3182293 10/ 28/ 93 75.370(a) (1) $5, 200 $3, 500
(Tr. 139-140)
SE 94- 306

Citation/
Order No. . Dat e 30 CF.R * Assessment Sett| enent
2807227 08/ 18/ 93 75. 220 $8, 500 $5, 500
3182263 10/ 28/ 93 75. 400 $1, 610 $ 793

3182266* 11/ 15/ 93 75.370(a) (1) $1, 298 $ 300
3182267 11/ 15/ 93 75. 400 $1, 298 $ 793
3183390* 11/ 15/ 93 75. 503 $1, 610 $ 200
3183399* 11/ 16/ 93 77.410 $ 506 $ 150
3183400 11/ 17/ 93 77.202 $ 595 $ 595
3183512* 11/ 18/ 93 75. 400 $ 506 $ 150
3183515* 11/ 18/ 93 75. 400 $ 793 $ 200
2807244* 11/ 30/ 93 75.370(a) (1) $1, 298 $ 300
2807499* 11/ 30/ 93 75. 1403 $1, 610 $ 300
2807245* 12/ 06/ 93 75.370(a) (1) $1, 610 $ 300
(Tr. 140-147) (*The Secretary agrees to delete the S&S findings.)

DOCKET NO. SE 94-383

O der/

Citation . Dat e 30 CF.R * Assessment Sett | enent
3182598 12/ 08/ 93 75.203(e) $ 595 $ 200
3182235* 12/ 09/ 93 75.1106-3(a)(3) $ 288 $ 100
3182605 12/ 10/ 93 75.370(a) (1) $ 431 $ 150

(Tr.2147-149) (*The Secretary agrees to delete S&S finding.)

DOCKET NO. SE 94-384

O der/

Citation . Dat e 30 CF.R * Assessment Sett | enent
3184808 06/ 24/ 93 50. 20 $ 50 $ 50
3195772* 11/ 09/ 93 75. 380( Q) $1, 155 $ 400
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(Tr. 149-150) (*The Secretary agrees to delete the S&S finding.)
DOCKET NO SE 94- 389

Order/

Citation . Dat e 30 CF.R ° Assessment Sett | enent
318273 05/ 05/ 93 75.202(b) $2, 300 $1, 000
3182533 11/ 04/ 93 75. 340 $ 793 $ 309
3182534 11/ 04/ 93 75. 400 $ 793 $ 309
3183388* 11/ 04/ 93 75. 503 $1, 019 $ 200
3182537 11/ 08/ 93 75.203(e) $ 309 $ 309
(Tr. 150-152) (*The Secretary agrees to delete the S&S finding.)

DOCKET NO. SE 94- 390

Order/

Citation . Dat e 30 CF.R " Assessment Sett!| enent
3182539 11/ 09/ 93 75. 220 $ 288 $ 288
3182543 11/ 09/ 93 75. 220 $ 288 $ 288
2182545 11/ 09/ 93 75. 400 $1, 019 $ 309
3182549* 11/ 10/ 93 75. 333(b) (3) $1, 019 $ 250
3102551* 11/ 12/ 93 75.370(a) (1) $ 431 $ 125
2182553* 11/ 12/ 93 75.1713-7(a)(3) $ 288 $ 50
3182227 11/ 15/ 93 75. 400 $ 309 $ 100
3182554 11/ 16/ 93 75. 400 $ 595 $ 595
3182555* 11/ 16/ 93 75. 400 $ 595 $ 150
3182556 11/ 16/ 93 75.1719-1(a) $ 288 $ 288
(Tr. 152-156) (The Secretary agrees to delete the S&S finding.)

DOCKET NO. SE 94-446

Ctation/
O der No. . Dat e 30 CF.R ° Assessnent Settl enent
2807227 02/ 18/ 93 75. 220 $ 300 $ 200
(Tr. 13-18)

DOCKET NO. SE 94-453
Ctation/
O der No. . Dat e 30 CF.R ° Assessnent Settl enent
2807227 02/ 18/ 93 75. 220 $3, 500 $ 200
(Tr. 13-18)

APPROVAL OF THE SETTLEMENTS
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After consideration of the information in support of the
settlenments provided on the record by counsels, | find that the
proposal s are reasonable and in the public interest. Pursuant to
29 CF.R " 2700.31, the settlenents are APPROVED

W THDRAWAL OF PENALTY PETI TI ONS

DOCKET NO. SE 94-454 and DOCKET NO. SE 94-511

Counsel for the Secretary noved to withdraw the Secretary's
petitions for assessnent of civil penalty in two of the individual
civil penalty cases on the grounds that the Secretary could not
establish that the Respondents know ngly viol ated the standards
alleged (Tr. 12-13). The Comm ssion's rules provide that a party
may W thdraw a pl eading at any stage of a proceeding with the
approval of the judge (29 CF. R " 2700.11). The notion is
GRANTED.

ORDER

In Docket No. SE 94-126-R, Order No. 3197626 is AFFI RVED and
the proceeding i s DI SM SSED

I n Docket No. SE 94-407, Citation No. 3197627 is AFFI RVED and
Respondent, JimWalter, is ORDERED to pay a civil penalty of $300
for the violation of section 50.10.

I n Docket Nos. SE 94-407, SE 94-306, SE 94-383, SE 94- 384,
SE 94-389 and SE 94- 390, Respondent, JimWalter, is ORDERED to pay
civil penalties as agreed to in the settlements. The Secretary is
ORDERED to nodify the referenced citations and orders by deleting
the S&S findings.

I n Docket No. SE 94-446, Respondent, Carl W Harless, is
ORDERED to pay a civil penalty of $200 for the violation of
section 75.220.

I n Docket No. SE 94-453, Respondent, WIlliamE WIlson, is
ORDERED to pay a civil penalty of $200 for the violation of
section 75.220.

Payment shall be made to MSHA within 30 days of the date of
t hi s deci sion, and upon paynent, the referenced proceedi ngs are
DI SM SSED.

Finally, civil penalty proceedi ngs Docket Nos. SE 94-454 and
SE 94-511 are DI SM SSED
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David F. Barbour
Adm ni strative Law Judge

Di stribution:

R Stanley Mrrow, Esqg., JimWlter Resources, Inc., P.O Box 133,
Br ookwood, AL 35444 (Certified Mil)

J. Alan Truitt, Esqg., Mynard, Cooper & Gale, P.C.,

1901 Sixth Avenue, North, 2400 Antout h-Harbert Pl aza,

Bi r m ngham AL 35203-2602 (Certified Mail)

WIlliam Lawson, Esq., Ofice of the Solicitor, U S. Dept. of
Labor, Chanbers Building, Suite 150, H ghpoint O fice Center,
100 Centerview Drive, Birm ngham AL 35216 (Certified Mil)
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