FEDERAL MINE SAFETY AND HEALTH REVIEW COMMISSION

OFFICE OF ADMINISTRATIVE LAW JUDGES
2 SKYLINE, 10th FLOOR
5203 LEESBURG PIKE
FALLS CHURCH, VIRGINIA 22041

Cct ober 3, 1996

SECRETARY OF LABOR, :  CIVIL PENALTY PROCEEDI NG
M NE AND SAFETY AND HEALTH
ADM NI STRATI ON ( MSHA) . Docket No. SE 94-92-M
Petitioner . A C. No. 38-00626- 05502
V. .

Ri dgeway M ne
FLUOR DANI EL | NCORPORATED
Respondent

REMAND DECI SI ON APPROVI NG SETTLEMENT

Bef or e: Judge Fel dman

This case concerns a fatal accident caused by defective
brakes on a forklift. M initial decision assessed a total civil
penalty of $27,500.00 for Citation No. 4094232 for a violation of
30 CF.R 8 56.14101(a)(2) concerning a defective parking brake;
and Citation No. 4094234 for a violation of 56.14100(a)(2)
because of an inadequate preshift inspection of the subject
forklift. 16 FMSHRC 2049 (Cctober 1994). On July 30, 1996, the
Comm ssion reinstated nmy dismssal of remaining Ctation
No. 4094231 and remanded for disposition of the significant and
substantial (S&S) issue, and, for a determ nation of the
appropriate civil penalty to be assessed. 18 FNMSHRC 1143.

Citation No. 4094231 cited a violation of the mandatory
safety standard in 30 C.F. R § 56.14101(a)(1). This mandatory
standard provides, in pertinent part, that self-propelled nobile
equi pnent nust be equi pped with a service brake system capabl e of
stoppi ng and hol ding the equipnment wwth its typical |oad on the
maxi mum grade it travels.

The service brake system was capabl e of stopping and hol di ng
the forklift when the vehicle' s engine was running.* However,
the brakes did not hold when the engine was turned off due to a

1 An MSHA investigation revealed the forklift service brakes
satisfied the requisite performance standards for noving vehicles
contained in Table M1 of section 56.14101(b).



def ective accumulator.? In its decision remanding this matter,
t he Comm ssion concluded the plain | anguage of section
56.14101(a)(1) does not limt the braking requirenent of the
standard to noving vehicles with engines running. 18 FMSHRC
at 1146.

On Septenber 30, 1996, in response to the Comm ssion’s
decision, the Secretary filed a Joint Motion to Approve
Settlenment. The essence of the parties’ settlenent agreenent is
that the respondent accepts the S&S designation for the cited
violation in G tation No. 4094231. Consequently, the respondent
has paid the $7,000.00 civil penalty proposed by the Secretary
for this citation. Thus, the total civil penalty inposed in this
proceedi ng i s $34, 500. 00.

ORDER

| conclude that the proffered settlenment is appropriate
under the criteria set forth in Section 110(i) of the Act.
WHEREFORE, the notion for approval of settlenent |'S GRANTED
Upon paynent of the entire $34,500.00 civil penalty in
satisfaction of the three citations in issue, I T IS ORDERED t hat

this case IS DI SM SSED

Jerol d Fel dman
Adm ni strative Law Judge

2 An accunulator is a glass jar containing brake fluid that
is designed to activate the brake systemw th the engine off.
Citation No. 4094234, which was affirnmed in the initial decision,
was issued for an inadequate preshift examnation that failed to
reveal the mal functioning accunul ator.
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Di stribution:

Leslie John Rodriquez, Esq., Ofice of the Solicitor, U S
Departnent of Labor, 1371 Peachtree Street, N E., Room 339,
Atl anta, GA 30367 (Certified Mil)

Carl B. Carruth, Esgq., McNair & Sanford, P.A , 1301 Cervais
Street, Suite 1800, Nations Bank Tower, Col umbia, SC 29201
(Certified Mail)
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